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JPREFATORY NO ae 


The arrangement of the book is on the follow- 
ing lines. We have divided it into three Parts. 
The first part contains the Indian Independence 
Act, 1947, and the reports of the Boundary Commis- 
sions relating to the Punjab, Bengal and Sylhet 
District in Assam. In the second pert is given the 
Government of India Act, 1935, incorporating the 
various amendments, adaptations and modifications 
made from time to time, ending with the India 
Provisional Constitution (Second Amendment) 
Order, 1947. Part III Contains the various Orders 
made within recent months by the Governor- 
General in exercise of the powers conferred on him 
by S. 9 of the Indian Independence. Act, so far as 
they relate to India. All Orders made up to the 
end of October, 1947, are included. The different 
Orders in Council made prior to the ‘appointed day’ 
also form part of the statutory material of the Con- 
stitution ; but it has not been possible to include 
them in the book. The three Parts are preceded 
by an Introduction, which gives a general survey of 
the constitutional position. 


We had intended to make the book available 
to the public by the 15th of September. The distur- 
bed conditions in the city and difficulties in the 
Press have held up the publication till now ; and 
even now the work has had to be rushed in the 
Press by new men. We make our apologies to the 
readers for typographical errors which may have 
crept in. The errors which have come to our notice 
are indicated in the list printed below. 


We tender our thanks to Sir Patrick Spens 
for the interest he has taken in the preparation of 
this hook and for his Foreword. 

New Delhi, P.N. M. 
Ist Nov. 1947. | K. V. P. 


Errata. 
_Exrropvction. 

Page ix, line 12, for “Attorney for General, Canada” read 
“Attorney General for Canada’”’, 

Page i ix, 2nd line from bottom, altar “obligations” add 

“have been”. | | 
Page xx, line 12, for the words “India Imperator’, read 
““Indiae Imperator”, 
Page xxi, line 37, for ‘“‘pawers’’ read “powers” 
Part I. 

Page 1, line 8, for “government” , read ‘“Government” 

Page 8, Section 2 (2) (b), after ‘ date” add ‘‘of” 

Page 41, line 3, for“ adopted” read adapted” 

Page 42, section 18, after ° constitution” add “of the’? 

Page 42, Section 19, after “Legislature” add “and its’’ 
and omit “and dissolution” 

Page 438, for “43-45 (omitted) read ‘43-44 Comitted)” 
and add “Ch. V. omitted, S. 45 omitted.” 

Page 45, for S. “49” read 94” 

Page 47, S. 125, for “Indian” read “Acceding” 

Page 47, S. 126A. “for Amendments as to proclamations of 
emergency’, read “enhanced powers of Dominion when a pro- 
clamation of Emergency is in operation’, 

Page 47, S. 128, for “Dominion” read “Federal” 

Page 48, S. 137, after ‘“‘succession duties’, add “estate 
duty.” 

Page 48, S. 150, for ‘Indian’ read “Dominion” 

Page 49, S. 155, for “Dominion” read “Federal” 

Page 60, S. 202, after Justice add “and acting puisne 
Judges’’. | 

Page 50, S. 205, omit the word “British.” 

Page 51, inthe line after ‘chapter II” omit “British” 

Page 53, for 284 read 284A 

Page 64, ‘after 291, Franchise and elections,” add the 
following sub-heading :— | 

Provisions as to certain legal matters’’ 

Page 54, S. 306, omit “or” and after “Governor” add “‘or 
Secretary of State”. 

Page 60, line 4, omit “the” 

Page 60, Section 19, after Legislature” add ‘‘and its” 
and omit ‘and dissolution” 

Page 62, at the end of Section 29, add the following sub- 
heading :— “Legislative Procedure”. 

Page 67, after “42” add “Power of Governor-General to 
promulgate ordinances in cases of emergency” 

Page 67, for “Ss. 43 to 45 (omitted)’’ read ‘ss. 48 and 44 
Comitted)” and add Ch. V. 

“Provisions in case of failure of constitutional machinery. 
S. 45 (omitted)”’. 
Page 71, Section 61, after “Legislatures :—” add ‘(1)’, 
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FOREWORD . 
BY SIR PATRICK SPENS, CHAIRMAN, ARBITRAL TRIBUNAL, 


The Dominion. of India has come into being 
as a separate and independent State. All over 
India, and indeed all over the world, laymen must 
be endeavouring to ascertain what is the constitu- 
tion, what are the laws with which this great new 
Dominion starts its existence, above all what 
changes have been effected in the pre-existing 
constitutional and legal position. That pre-existing 
position was too simple. The Constitution Act of 
1935 had never fully been operative, but it was 
kept as the basis of the constitutional position 
subject to all sorts of temporary expedients to be 
found ina variety of legislative provisions. The 
same intricate system is continued for the first 
Constitution of the Dominion of India. It is still . 
based on the Act of 1935, but of course now, having 
regard to the far-reaching political changes, a still 
greater and more intricate number of expedients 
have had to be introduced to adapt the provisions 
of this Act to the completely changed political 
situation. No doubt a new enactment establishing 
a new constitution would have been desirable. 
That, we know, is coming and will be enacted in 
due course by the Dominion’s own legislature. In 
the meantime India. has got to carry on under 
complicated adaptations of her pre-dominion cons- 
titution and laws. 


Neither lawyer nor layman is however to be 
left without assistance or guidance in his endeavours 
to ascertain what is the present constitutional and | 
legal position of the Dominion. In this publication 
Mr. P.N. Murty, Registrar of the Federal Court, and 
Mr. K. V. Padmanabhan, Under Secretary, Constitu- 
ent Assembly, offer both. With their well-known 
industry, I have no doubt that their guidance and 
assistance, contained in this publication, will prove 


of great value to all. I gladly commend their 
efforts. | 
New Delhi, W. P. SPENS. 


8-11-47. 


INTRODUCTION. 


As the title indicates, this publication deals with 
the Constitution of the Dominion of India as it is-now. in 
force. That constitution is given in Parts I, II and III, 
which follow. Here, we propose to survey the position 
broadly and generally. We make no long excursions into 
past history, most of which has been forgotten or will 
soon be forgotten. 


A brief historical retrospect may however be found 
useful in comprehending the present 
position. For, as pointed out by 
the British Prime Minister’, the Indian Independence 
Act, 1947, formed the culminating point in a long course 
of events. He referred to the action taken by His 
Majesty's Government in the United Kingdom as “the 
fulfilment of Britain's mission in India”. The beginning 
of the twentieth century marked the conception of a 
mew idea and the adoption of a new policy by Great 
Britain in its relations with the dominion of India. The 
past thirty years have witnessed the gradual growth and 
development of that idea and that policy. The Morley- 
Minto Reforms of 1909, the Montagu-Chelmsford Reforms 
of 1919, the Report of the Indian Statutory Commission, 
the deliberations of the Round Table Conferences in 
London, the Government of India Act of 1935, the Cripps 
Mission of 1942, the visit of the British Cabinet Dele- 
gation in 1946 and the further discussions which followed, 
are all steps on the road that led up eventually to the 
setting up of the two independent Dominions of India and 
Pakistan. 

The pre-1919 set up of government was simple 
enough. It was unitary in. character. 
Its cardinal features were: (1) the con- 
centration of all authority at the Centre, 
(2) thesupremacy of the executive tn the field of admi- 
nistration as also that of legislation and (3) the ultimate 
responsibility of the British Parliament for the whole of 
Indian Government. The supremacy of the Parliament 
of the United Kingdom over the Government of India 
and that of the Government of India over local Govern- 
ments was firmly established ; and so was the principle 


1. Parliamentary Debates (Hansard) H.C. 10th July 1947. 


A Retrospect. 


Pre-1985 Consti- 
tution. 
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of unity in the administration of the country. The value 
of the reforms of 1909 lay chiefly in the establishment of 
the principle of representative government in the Pro- 
vinces. The “ progressive realization of responsible 

ove rnment” was declared to be the policy of the British 
Boictent in 1919, and as an experiment a measure of 
responsibility in the provincial field was introduced in the 
new Constitution of that year. “Responsibility.” wrote 
the authors of the Montagu-Chelmsford , Report in 1917, 
“is the savour of popular government, an? that savour the 
present councils wholly lack.”. The syst©°m of government 
devised in the Act of 1919 was known as dyarchy or 
dual government. The Provinces were the domain in 
which the experiment of responsible government was to 
be made. Twospheres of government were introduced 
in the provincial field, one a self-governing sphere, with 
certain subjects known as “ nation-building ” subjects 
transferred to Indian hands, and in the other the old 
system of government was retained, with certain “reser- 
ved” subjects. A gradual enlargement of the “transferred” 
sphere and the ultimate extinction of the “reserved” 
sphere was the aim which Parliament had in view. The 
government of the country still remained unitary in 
-character; there was no federal element present then; 
there was only a delegation of large powers to the 
Provinces, effected by means of statutory rules known as 
‘the Devolution Rules. 


The next ieee was ar oe of eer od 

~ 935, an ct which was passe y 
EPope anor the Parliament of the United Kingdom 
after nearly 10 years of discussions in India and England, 
su perseding all previous enactments. and which assigned 
.a definite constitutional position on a federal basisto the 
Centre and its constituent units. The statutory material 
of that Constitution was not confined to the 321 sections 
-of the Act, but extended to a number of Schedules to the 
Act and Orders in Council passed under the Act, and also 
-other important documents such as the Berar Agreement, 
the Instruments of Instructions to the Governor-General 

and the Provincial Governors, Letters Patent, etc. The 
-avowed object of the new Constitution was to extend 
the sphere of responsible government throughout the 

Provinces, subject to certain safeguards, and to introduce 

‘responsible government at the Centre with reservations 
-and safeguards. In other words, the “double rule” which 
had hitherto prevailed in the Provinces was to be trans- 
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‘ferred to the Centre... The old unitary form of govern- 
ment was abandoned and a new federal form adopted, in 
‘which both the Indian States and the British Indian 
Provinces were. to function as constituent units, the 
former self-acting and the latter self-governing. The 
‘Princes themselves welcomed the idea of a great Federa- 
tion of India, and advantage was taken of their declara- 
‘tion to join the Federation. 


The main features of the Act of 1935 were as 
follows: Firstly, the Act developed 
provincial autonomy by giving the Pro- 
‘vinces a separate legal personality and freeing them 
largely from central control. It established full responsi- 
ble government subject to safeguards in all the eleven 
nee Secondly, it provided for the establishment 

“Federation of India”, by which was meant the greater 
Sports comprising both Indian States and_ British 
Indian Provinces, with a Central Government and Lefgis- 
lature for the management of central subjects. Thirdly, 
the dyarchical form, abolished in the Provinces, was 
‘reproduced at the Centre. The subjects of foreign affairs, 
defence and ecclesiastical affairs were reserved for the 
control of the Governor-General, the other central 
subjects being transferred to Ministers, subject to safe- 
guards asin the Provinces. This part of the Act not 
having come into force, because of the indecision of the 
‘Princes, there was in force up till the 15th August 1947 
a transitional government based mainly on the old 
system. The provisions relating to the Central Judiciary 
(the Federal Court) were, however, put in operation, 
with the exception of one section (s. 206). Lastly, the 
separate communal electorates which had been intro- 
duced in 1909 and repeated in the 1919 Constitution were 
retained, and the seats were distributed on the lines of 
an award given by the British Prime Minister, known as 
the ‘‘Communal Award.” 

The first thing of importance to note in the 1935 
Constitution was the geographical change effected by it 
from the lst of April, 1937. That date marked the 
regrouping of the Provinces into eleven autonomous units 
and the shedding of outlying terrains, namely Burma and 
Aden. The Government of India Act which was then 
in force was repealed by the new Act, with the exception 
of the Preamble which set out the aim of the British 
Parliament. The method adopted by Parliament was 
first to resume into the hands of the Crown all right 
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-authority and jurisdiction in and over the territories of: 
British: India which had previously been delegated to 
different authorities, and then to redistribute the powers. 
between the Central Government and the Provinces. 
Next in order of importance was the introduction of 
“Provincial Autonomy” on the said date. The old uni- 
tary system of government was replaced from that date 
onwards by the new federal conditions. As from that 
date thre were no longer in India a number of Provinces. 
under the tutelage of a Central Government, but eleven 
autonomous States “pulsing with a vigorous life of their 
own and dividing with the Government of India the 
legislative and executive powers of government.” What 
| might be called a British India Federa- 
tion thus arose, a Federation of eleven 
Provinces associated together in an orga- 


British India Fede- 
* ration. - 


nic union. 


- As for responsible government in the 1935 Consti- 
tution, reliance was placed mainly on two 
sections inthe Act, one in part II and 
the other in Part III, namely, sections 9 
and 50, relating to Councils cf Ministers to aid and advise 
the Governor-General and the Governors respectively. 
It is said that those two “vital sections’, together with 
the provision in the Instrument of Instructions directing 
the Governor-General and Governors to select Ministers 
from among the majotity party in the Legislature, were 
meant to establish responsible government in the country. 
Pointed attention was drawn some time ago to those 
sections by an eminent authority, who made the following. 
observation! : “Those are the provisions, as Lord Durham’s 
great report pointed out over a hundred years ago, which 
established responsible government; and _ responsible 
government once established, the disappearance of rest- 
rictions and limitations on the powers of Ministers could 
only be a matter of time.” Part II of the Act of 1935 
fremained however inoperative during a whole decade 
and the government at the Centre was carried on, until 
recently, mainly under the provisions of the old Govern- 
ment of India Act, which were kept alive in the Ninth 
Schedule to the Act of 1935. Hence the Centre did not 
witness the anticipated growth of a responsible popular 

ministry. But the setting up of an “Interim Government”’ 


oar aiennineee . name 


Respousible go- 
vernment. 











1. Sir Maurice Gwyer on Indian Constitutional Problem in Indio 
Quarterly January 1945. 


Introduction. — | v 


in September 1946 made up for much leeway and produced 
-quick results. ThoeeIndia (Central Government and 
Legislature) Act, a Parliamentary Statute of 1946, made 
it possible for the formation of the “Interim Government” 
-on the lines indicated by His Majesty’s Government in 
‘the Statement issued by the British Cabinet Delegation 
.and tke Viceroy on May 16, 1946.7 


The Act of 1935 marked the beginning of the final 
stage in the constitutional evolution of 
India. The framers of the Act had 
anticipated a steady process of development on conven- 
tional lines, a process of freedom slowly broadening down 
from precedent to precedent. Hence there was no pro- 
‘vision made in the Act for a further revision, as had been 
done in the earlier Act. It was emphasized by official 
spokesmen that the provisions of the Act which preclud- 
ed full self-government were only transitional. In his 
-evidence before the Joint Parliamentary Committee, Sir 
Samuel Hoare, the then Secretary of State for India, 
‘said: “In course of time, other Acts of Parliament will 
be necessary, more to recognize a state of affairs that is 
in existence than to make actually new changes.” The 
final act of settlement is the passing by. the Parliament 
-of the United Kingdom of the Indian Independence Act 
in July 1947. That Act does no more than recognize a 
state of affairs actually in existence. One marked change 
has been brought about by it, namely, the creation of 
two independent Dominions, ‘instead of one; but even 
that may be said to be the recognition of an existing 
‘state of affairs. 


Before proceeding further, we may allude briefly to 
the theory and practice of Dominion 
autonomy as it has developed in the 
British Commonwealth of Nations with- 
nthe last thirty years. It was at the Imperial Con- 
ference of 1907 that the word “ Dominion” with its 
technical denotation first emerged, and the succeeding 
Conferences attempted to define the position of inde- 
pendence which the Dominions were claiming for them- 
selves. The Conference of 1926 recorded its epoch- 
making decision in a formal resolution that the members 
of the group of self-governing communities composed of 
Great Britain and the Dominions were autonomous com- 
munities within the British Empire, ‘equal i in: status, in 
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no way subordinate to one another in any aspect of their 
domestic or external affairs, though united by a common. 
allegiance to the Crown and freely associated as members. 
of the British Commonwealth of Nations.” In the words- 
of Prof. Keith, Dominion autonomy demands that the 
legislation of the Dominions shall be completed on the 

authority of their own Parliaments’ in which the 

Governor-General must act without interference by the 
Imperial Government on the same lines as does the King. 
in the United Kingdom. The doctrine of the supremacy 

of Imperial legislation in its application to the Dominions. 
is gone. The power of the Imperial Parliament to legis- 

late on succession to the throne or the royal title is 

admitted, but subject to the rule that any change effect- 

ed requires the assent of the Dominions also. Further, 

the territorial limitation of Dominion legislation has. 
disappeared entirely. Reality of autonomy is secured in 
external affairs. The status of the Dominions thus ap- 

proximates to sovereign independence. 


It was that sovereign independent status which came 
to be legally recognized by the Statute 
ink of Domi-  4¢ Westminster in 1931. That statute, 
on Status. ‘ ; : 
like the present statute of Indian inde- 
pendence, did no more than dot the i’s and cross the t’s. 
of constitutional practices which had already been known 
and recognized. Non-legal rules and practices indicating. 
further advance in thought have emerged within recent 
years. One question of importance which has been 
debated is whether the Dominions have the right to 
secede from the Commonwealth. It is idle to speculate: 
on this theoretical aspect. All that can be said is that 
the group of independent communities which constitute 
the Commonwealth have thought it advantageous to 
cohere, and there the matter ends. The concept of the 
Commonwealth is inthe process of development. It is. 
not static. Referring to the two new independent Domi- 
nions which were being set up on the 15th of August, 
the British Prime Minister remarked in the House of Com- 
mons on the 10th of July 1947 that that action of Parlia- 
ment was a sign of the strength and vitality of the 
Bsitish Empire. He added: ‘ There have been great 
Empires in the past in which many nations have been 
brought together in one polity, but they perished because 
their rigidity of structure did not allow of growth, and. 
- because the peoples which composed it were subjected to 
the will of one dominant race. The British Common- 
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wealth of Nations survives today, and has survived 
through the strain of two great wars, precisely because it 
is constantly developing, and because it has throughout 
the years steadily changed from an Empire, in which the 
power of control rested with Britain, to a partnership of 
free people inspired by common ideals and united in a 
common interest.” 


We may now proceed toa comparison of the two 
The Dominion Statutes, to- understand the relative 
Btatates. position of the new Dominions of India 
and Pakistan. It may first be noted that 
there is no statutory definition of the word “Dominion”. 
As early as 1921, Mr. Lloyd George observed that it was 
difficult and dangerous to define the status of a Dominion. 
The Dominions that are governed by the Statute of 
Westminster are only named in that statute, and they 
are Canada, Australia, New Zealand, South Africa, the 
Irish Free State and Newfoundland. Obviously, it would 
not dotoinclude in the list India and Pakistan, Speak- 
ing on the Government of India Bill more than 12 years 
ago, the Attorney-General in His Majesty’s Government 
gave the following explanation of the words “due place of 
India” occurring in the Instrument of Instructions to the 
Governor-General@ He said : “That place must be, in the 
very nature of the country, something not quite the same 
as the place, shall I say of New Zealand or of South Africa 
or of the other Dominions. Indiaisa far different pro- 
position altogether. I have no doubt that India will 
attain her due place amongst His Majesty’s Dominions : 
but that is not to say that the problems with which she 
will have to deal...will be problems that will be settled 
in precisely the same way as those in which similar pro- 
blems...are settled in connection with His Majesty’s 
other Dominions”. In other wards, the Dominions 
associated together within the British Commonwealth 
are not all square edifices ot precisely the same nature. 
India and Pakistan have therefore been set up as Dom:- 
nions by a separate and self-contained enactmem, cy 
which they are governed for tae time being. 


It is significant that the comprehensive preamble to 
the Statute of Westminster is replaced bya brief and 
simple statement of the object of the Indian Indeper- 
dence Act. Inthethird paragraph of the preamble to 
the Statute of Westminster, it is stated: ‘“‘No law here- 
after made by the Parliament of the United Kingdom 
shall extend to any of the Dominions otherwise than at. 
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the request and consent of that Dominion”. This pro- 
vision amounts toa formal renunciation by the British 
Parliment of its legislative supremacy over the Dominions; 
but the effect of the last part of the sentence quoted 
above, read with section 4, is to place it ina position of 
pre-eminence over the Dominion Parliaments. Further, 
the powers conferred on a Dominion under the Statute 
of 1931 to repeal or amend British Parliamentary statutes 
extends only tothe repeal or amendment of any existing 
or future Act of the Parliament of the United Kingdom, 
so far as it is part of the law of the Dominion. The 
Statute of Westminster itself could not be repealed or 
amended. That statute is by its terms as well as by 
those of similar Acts simultaneously passed by Dominion 
Parliaments unalterable by those Parliaments. The cor- 
responding provision in the Act of 1947 says that each of 
the new Dominions can repeal or amend ‘this or any 
existing or future Act of Parliament of the United King- 
dom” (s.6 (2)). The language of sub-section (4) of section 
6 of the Independence Act is also noteworthy. 
It runs as follows: “No Act of Parliament of the 
United Kingdom passed on or after the appointed day 
shall extend...to either of the new Dominions...unless xt is 
extended thereto by a law of the legislgture of the Domi- 
niow”. The differencein the languag& employed inthe 
two Acts is significant. Whereas in the case of the 
Dominions of the Statute of Westminster type Parliament 
of the United Kingdom can legislate for a -Dominion, 
though at the request of the Dominion, in the case of 
India and Pakistan the effective legislating authority is 
the Legislature of the Dominion itself, not an outside 
authority. 


Apart from the direct implications of the Statute, 
there are other aspects of the position of the Dominions, 
for not all aspects are covered by statute. Among the 
more important ones may be mentioned the independence 
of the judiciary. Inthe judicial sphere, the practice has 
been that the Privy Council in England functions as the: 
supreme court of appeal from the decisions of the High 
Courts inthe Dominions. Strictly speaking it is an exer- 
cise of the prerogative of the Crown to grant special 
leave to appeal. It is also embodied in an Act of Parlia- 
ment passed in 1844 (the Judicial Committee Act). But 
there in nothing to prevent the Dominions from passing 
alaw prohibiting appeals to the Privy Council, for, the 
tule of repugnancy under s. 2 of the Colonial Laws Vali- 
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dity Act does not, operate in the case of the Dominions. 
Some of the Dominions have in fact passed legislation to 
that effect, eg. the Irish Free State. By the Constitution 
(Amendment No. 22) Act, 1933, Eire has provided (1) 
that no appeal shall lie from a decision of the Supreme 
Court or of any other Court in the Irish Free State to 
His Majesty in Council and (2) that it shall not be 
lawful for any person to petition His Majesty for leave to 
bring any such appeal. Attention may also be drawn in 
this connection to a recent decision of the Privy Council 
in an appeal from the Supreme Court of Canada ;: Attorney 
General for Ontario v, Alto'ney for General Canada [1947 A. C. 
(127 (J.C.)]. In that case it was urged before the Board that 
to interpet the Statute of Westminster as vesting in the 
Dominion Parliament a power which it did not before 
possess was in effect to repeal or amend, or at least to 
alter, the British North America Act. Their Lordships 
refused to accept that reasoning, They held that neces- 
‘sarily the effect of the Statute of Westminster was to 
-amend and alter the Act inso farasfrom the operation 
of the Statute there arose a new power in the legislatures 
of both the Dominion and the Provinces. Bill 9, intro- 
duced into the Canadian Parliament in 1939 and entitled 
“An Act toamend the Supreme Court Act of Canada”, 
provided that “the Supreme Court shall have, hold and 
.exercise exclusive ultimate appellate civil and criminal 
jurisdiction within and for Canada; and the judgment of 
the Court shall in all cases be final and conclusive’ and 
‘that “notwithstanding any Royal prerogative or anything 
contained in any Act of Parliament of the United 
Kingdom or any Act of the Parliament of Canada...no 
appeal shall lie or be brought from any court...within 
Canada to any court of appeal, tribunal or authority by 
which in the United Kingdom appeals or petitions to His 
Majesty in Council may be ordered to be heard”. The 
bill further provided that the Judicial Committee Acts 
1833 and 1844 and all orders, rules or regulations made 
‘thereunder, were repealed in so faras they were part of 
‘the law of Canada. The vires of the proposed legislation 
-came to be challenged. The Judicial Committee of the 
Privy Council held that Bill 9 was wholly tra vires the 
Parliament of Canada. | 


Another aspect arising for consid:ration is the posi- 
‘tion of the new Dominions in the eye of international 
‘daw. Certain rights have accrued to and obligations in- 
- curred by India as a member of the United Nations, The. 
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question is; which of the two States is now to be recogniz- 
2d as the “successor State’? A statement attributed to 
the Secretary-General of the United Nations Organiza- 
tion is to the following effect: “The situation is one in 
which part of an existing State breaks off and becomes a 
new State. On this analysis there isno change in the 
international status of India: it continues as a State with 
all treaty rights and obligations of membership in the 
United Nations. The territory which breaks off —Pakis- 
tan—will be a new State’. In other words, the diminished 
International re: State does not cease to exist. There is 
ations. no desagregation totale and therefore no ex- 
tinction of the international personality 
of the original State of India. The purist may hesitate to 
accept the position indicated above, but asa practical solu- 
tion of the problem it has its merits. By mutual agreement 
the two new States have come to such an arrangement, 
and there is therefore no scope for any unrealistic and ac- 
ademic discussions on the subiect. The Governor-General 
has accordingly made an Order, in exercise of the powers. 
conferred upon him bys. 9 of the Independence Act, 
known as the Indian Independence (International Arran- 
gements) Order, 19477, providing for the devolution of 
international rights and obligations. 


An important outcome of the development of Domi- 
Dominion Nationa. iON autonomy has been the tendency to. 
lity. create a Dominion nationality. It 1s ear- 

nestly hoped that the new Dominions of 
India and Pakistan will also witness the growth of a 
sturdy Dominion nationality which will transcend com- 
munal and religious barriers. The result of the common. 
allegiance of the Dominions to the Crown has been the 
promotion of friendly and cordial relations between the 
Dominions inter se. It is hoped that a similar result will 
follow the setting up of the two Dominions in the Indian 
sub-continent. As one member of the House of Commons, 
at the Committee stage of the Bill, put it, the frontiers. 
between the two must be like the frontier between the- 
United States and Canada,“‘where one can see no guard 
and where there are miles and miles of triendly contact’. 
The various decisions of the Imperial Conferences which. 
preceded the formation of the Dominions under the 
Statute of Westminister do not necessarily govern the: 
new Dominions. But India and Pakistan are not likely: 
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to remain unaffected by the spirit which underlies those 
decisions. In answer to a question specifically put to hir 

a whether and to what extent the new 
oominion._- rela: Dominions acceded to the decisions of the 

Imperial Conferences, the British Prime 
Minister replied: “We are dealing here with a particular 
status, not so to speak, of agreements made under that 
status, but, I should say, under various agreements reached 
betore. The entry of the new Dominions would be a 
matter for their consideration”. As to relations between 
the United Kingdom and the new Dominions, we can 
only refer to the observations made by the British Prime 
Minister in the House of Commons on 10th July 1947. 
He said: “It has been our intention that there should 
be negotiated and concluded, simultaneously with the 
transfer of power, treaties or agreements covering matters 
arising out of the transfer of power in India. Owing to 
the course of events in India it has not been possible for 
such agreements to be negotiated. It is only since the 
statement of His Majesty's Government of 3rd June that 
it has become clear that the transfer of power will be to 
two separate States. Apart from matters arising out of 
the transfer of power, there are other important matters 
on which we hope to have negotiations with the Indian 
and Pakistan Governments. We desire to establish, by 
free negotiation, close, cordial, and effective arrangements 
with both the new Dominions in all fields affecting our 
common interests, and parcicularly in regard to defence 
matters and in the economic field”. 


We may now proceed to a detailed consideration of 
sapetinaeeaNisues the provisions of the great charter of 
Peay Indian Independence. The Independence 
Act of 1947 makes provision for the 
setting up in India of two independent Dominions, 
substitutes other provisions fer certain provisions 
of the Government of India Act, 1935, which 
apply outside the Dominions, and provides for other 
matters consequential on or connected with the setting 
upofthe Dominions. It passed through both Houses of 
Parliament nnd received the Royal assent in a remarkably 
short space of time and became law on the 18th July 
1947. It has given retrospective effect to the steps taken 
by His Excellency the Viceroy in accordance with the 
announcement made by His Majesty's Government on. 
the 3rd June, 1947. Thus all action taken by him since: 
that date has received legal sanctity. The Act is a docu- 


xu Constitution of Dominson of India.: 


ment of extraordinary simplicity and consists of no more 
than twenty sections and three schedules. It was possi- 
tble to attain this simplicity, because it left all other 
matters to be dealt with by the Governor-General. The 
Act is more an enabling measure than a detailed expres-. 
sion of Parliament's intentions or policy. 


The first section of the Independence Act refers to 
| the new Dominions and provides that as 
from the “appointed day”, there shall be 
set up in India two independent Dominions known res- 
pectively as India and Pakistan. Explaining this provision 
in the Bill, the Prime Minister of Great Britain observed 
in the House of Commons! : “The British Commonwealth 
of Nations is so unique that its nature is still not fully 
comprehended. Membership of the British Common- 
wealth, in the words of the Prime Minister of New Zealand, 
is independence with something added, not independence 
with something taken away. In this Bill we set up two 
independent Dominions, free and equal, of no less status 
than the United Kingdom or the Dominion of Canada, 
completely free in all respects from any control by this 
country, but united by a common allegiance to the 
Sovereign and by a community of ideas receiving from 
their membership of the Commonwealth great advantages 
‘but in no way suffering any restriction. The title of this 
‘Bill expresses this fact, that the independence which has 
‘been the goal for so long of many Indians can be and, I 
believe, will be realised within the British Common- 
wealth of Nations”. The word “independent’’ was added 
or historical and psychological reasons. As for the parti- 
cular names selected for the Dominions, he said tnat they 
were the names by which the spokesmen of the Indian 
parties wished the Dominions to be called. He added 
that it was within the power of the Dominions, after 
they were set up, to change the names if they so desired. 
The “appointed day” was fixed as the 15th August 1947. 


Sections 2, eiene 4 which ie nila the aA of 

_, . . the territories of the two Dominions, 
Their territories. sive effect to the methods which were 
‘prescribed in the announcement made on June 3, 1947, 
whereby the people through their representatives were 
‘given the opportunity of deciding on the division of terri- 
tory. It had been decided that Bengal and the Punjab 
should be divided and that the future of the North-West 
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Frontier Province and of Sylhet District in Assam should: 
be determined by means of referenda. Asa result of the 
referenda, Sylhet has gone into the new Pakistan area of 
Bengal and the North-West Frontier Province has been: 
included in the Dominion of Pakistan. The detailed 
delimitation of boundaries was left to be done by Com- 
missions set up for the purpose known as Boundary Com- 
missions. The reports of these Commissions are given. 
elsewhere.! As the members of both the Bengal and the 
Punjab Commissions were not able to agree among them- 
selves, the award of the Chairman has, in accordance: 
with the provision contained in section 3 (4) and section 
43 of the Indian Independence Act, decided the issue. 


Referring to the territories of the new Dominion of 
India, the Under Secretary of State for India explained in. 
the House of Commons that what were passing to the new 
India were all those territories, which immediately before 
the appointed day, with the exception of those that 
were to be transferred to Pakistan, had been under the 
sovereignty of His Majesty ; and they included not only 
the Andaman and Nicobar Islands, but also the Laccadive 
Islands. With regard to Berar, the following explanation. 
was given by him :— 

“Section 47 of the Government of India Act, 1935, 
does, in terms, recognise the sovereignty of the Nizam of 
Hyderabad, and says: ‘Whereas certain territory (in the 
Act referred to as Berar) is under the sovereignty of His 
Exalted Highness the Nizam of Hyderabad, but is at the 
date of the passing of this Act, by virtue of certain 
agreements subsisting between His Majesty and His 
Exalted Highness, administered together with the Central 
Provinces...... Following the passage of the 1935 Act, the 
Necessary agreement was entered into with the Nizam 
in 1936. The effect of Clause 7 (1)(5) of this Bill is to 
terminate the 1936 Agreement. There can be no doubt 
that it does remove the legal basis for Berar’s administra- 
tioh, as if it were part of British India. In other words, 
Berar will undoubtedly de jure revert to Hyderabad. That 
is the legal position. But we have to face the realities of 
the position. This Province of three or four million in- 
habitants is administered entirely by officials of the 
Government of India, and of the Provincial Government 
of the Central Provinces and Berar, and it would be quite 

impossible for any change to take place, in a matter of 
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days, involving the taking away of the administrative 
machine and its replacement by officials of the Nizam. 
‘Therefore, it will obviously be necessary for the Govern- 
ment of India to enter into discussions with the Nizam, 
-either to continue the existing arrangements or to replace 
‘the present set-up in the light of the legal position”. As 
a result of discussions which took place subsequently 
between the Governments concerned, s. 47 of the Govern- 
:ment of India Act has been adapted as follows by the 
India (Provisional Constitution) Order :—‘“Berar shall 
continue to be governed together with the Central Pro- 
vinces Government as one Governor's Province under this 
Act in the same manner as immediately before the 
establishment of the Dominion”. 


Section 2 (1), as well as section 2 (2), uses the words 
“subject to the provisions of sub-sections (3) and (4), the 
‘territories of India shall be...... "The territories are then 
‘specified. The object of inserting sub-section (3), it is 
said, was to put beyond any argument that those boun- 
daries can be altered, but they can be altered only with 
the agreement of the Government of India, or the 
Government of Pakistan. Asto possibilities of secession 
undet the provisions of the Act, the Under Secretary of 
State for India explained that there was certainly nothing 
in it which in terms laid down that it was within the 
power of a Province inthe new Dominions to secede. He 
added: “The question how they work out their own 
salvation in the future, even ona matter like that, will 
be entirely ‘one for them, and will depend upon the con- 
stitutions which their Constituent Assemblies draw up”. 


Section 5 provides for the appointment by the King 
of a Governor-General for each of the 
new Dominions. The Governor-General 
SI to represent His Majesty for the purposes of the 
Government of the Dominion. Obviously, the normal 
Dominion practice could not be adopted for the first 
appointment of the Governor-General in the Dominions. 
_ Although there came into existence two Dominions as 
from the 15th August 1947, there were no Ministers for- 
mally to advise the Crown. Until a Governor-General 
had been appointed, Prime Ministers could not have 
taken office. In the present case, therefore, it was agreed 
with the leaders, and the King’s approval was obtained, 
that the Viceroy should consult the recognised 
- leaders of the main political parties as to whom they 
would wish to recomniend for appointment as Governors- 
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General of the Dominions. In accordance with the 
tecommendations so made, it was decided to have separate 
Governors-General for both the Dominions and the per- 
sons selected by the representatives of the people were 
appointed. The essential feature in the Dominions of 
the British Commonwealth is responsible government. 
The administration rests with the Ministry under the 
Governor-General. 


Section 6 deals with the powers of the Legislature of 
Dominion Legisie- &2¢h Dominion. As already pointed out, 
rues the Legislature of each Dominion is given 
full power to make laws having extra- 

territorial operation (sub-section (1)). This provision is 
on the same lines as section 3 of the Statute of West- 
minster, 1931. The aim of the section is to put the new 
Dominions in the same position as that in the existing 
Dominions; that is to say, that they should not be 
fettered by any of those limitations which attach to colo- 
nial legislatures. This sub-section, though different in 
actual form from the corresponding provision in the 
Statute of Westminster, is designed to bring about the 
same effect. In answer to a question put to him, whether 
the Provinces in the New Dominions have the power to 
make laws having extra-territorial operation, the 
Attorney-General, at the Committee stage of the Bill in 
the House of Commons, made the following observation : 
“Tt is a question which depends entirely onthe ultimate 
form of the Constitution which is established by the 
Constituent Assembly for the various Provinces. I should 
think they might follow what isthe more usual course 
of not giving extra-territorial powers to the Provinces”. 
When questioned as to the limit of extraeterritorial 
legislation, the Attorney-General pointed out that there 
was no limit so far as the country which passed the legis- 
lation was concerned. The United Kingdom Parliament, 
for instance, can pass such legislation to any limit which 
seems proper to it. Whether that legislation will receive 
any recognition internationally by other countries is an 
entirely different matter. The general rule in interna- 
tional law should not be lost sight of, namely that coun- 
tries are not recognised as possessing any powers of 
extra-territorial legislation except with regard to their 
own subjects. Sub-sections (2) and (4) provide for the 
legislative supremacy of the Dominions. Attention may 
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be dtawn tothe provision contained in sub-section (3). 
The position of the Governor-General in the Dominions 
is that he is a deputy of the King. In theory, he is 
clothed with all the powers of the King. The Governor- 
General is the repository, together with his Government, 
of the prerogative of the Crown, in so far as it is 
necessary for the Government of the Dominion. The 
right of His Majesty to disallow laws orthe right to 
resetve laws for the pleasure of His Majesty is therefore 
given up and the Governor-General of each Dominion is 
given full power to assent in His Majesty's name to any 
law of the Legislature of the Dominion made in its ordi- 
nary legislative capacity. Attention may also be directed 
to sub-section (6). A statement made by the Attorney- 
General in the House of Commons at the Committee 
stage of the Bill explains this apparently superfluous 
provision. He said: “The position is that it will be 
open to the Legislature to provide for 3 federal (type ?) 
of constitution under which the powers of the different 
legislatures are limited, certain subjects being limited to 
the one and certain subjects tothe other. Ifit did that, 
it would need to make piovision that the powers of the 
particular provincial Legislature should be limited. That 
is the object of the sub-section. 


The provisions of section 6 may be read in_ conjunc- 
tion with the appropriate provisions contained in s. 8, 
to understand clearly the position of the new Dominion 
Legislature. Sub-sections (1) and (2) of the section 
establish the sovereign character of the legislature of the 
Dominicn. Sub-sections (4) and (5) 
reiterate the same position so _ far as 
future Acts of Parliament and Orders in 
Council etc. are cancerned. Having thus provided for 
sovereignty todwell in the future Dominion Legislature 
in s. 6, the Act makes temporary provisions in s. 8 for the 
government of each of the Dominions, and these tempo- 
rary provisions also comprehend the legislative sphere. 
Section 8 (1) makes the existing Constituent Assembly 
the Dominion Legislature for the time being, but only 
for a specific purpose, namely, that of making provision 
as to the constitution of the Dominion. Until it makes 
such provision, according to subssection (2), each of the 
new Deminions and all the Provinces and other parts 
thereof shall be governed as nearly as may be in accordance 
with the Government of India Act, 1935, subject of course 
to such omissions, additions, adaptations and modifications 
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as may be made by orders of the Governor-General under 
section 9. The said power of the Governor-General, , 
under s. 9, to adapt or modify the Act, is itself limited to 
the purposes specified in the section. The proviso to 
s.8(2) further clarifiies the general position indicated 
above. [t emphasizes that no control of His Majesty's 
Government in the United Kingdom over the affairs of 
the new Dominions or any Provinces or other parts shall 
continue on or after 15th August 1947. Para (e) of the 
proviso may be noted. It lays down that the powers of 
the previously existing Indian Legislature shall, in the 
first instance, be exercisable by the Constituent Assembly 
of the Dominion, tn addition to the powers exercisable by 
that assembly under 8. 8 (1). Sub-section (3) of s.8 then 
provides for a limit or restriction on the ordinary legisla- 
tive capacity of the temporary Dominion legislature (2.¢. 
the Constituent Assembly), until other provision is made 
by the Constituent Assembly acting as Dominion Bay 
lature for constitution-making purposes under s. 8 (1)- 
Such restriction or limitation, it is provided, shall have. 
the like effect as a law of the legislature of the Dominion. 


Section 18 of the Government of India Act has been 
adapted accordingly by the India ( Provisional Constitu- 
tion) Order. It now reads:as follows:—The powers of 
the Dominion Legislature under this Act. shall, until 
other provision is made by or in accordance with a law 
made by the Constituent Assembly under ss. (1) of s.8 
of the Indian Independence Act, 1947, be exercisable by 
that Assembly, and accordingly references in this Act to 
the Dominion Legislature shall be construed as references 
to the Constituent Assembly”. 


Section 7 deals with the consequences of the setting 
Position of Indian UP Of the new Dominions. Firstly, His 
States. Majesty's Government in the United 

Kindom have, as from 15th August 1947, 
no responsibility as respects the government of any of 
the territories comprised within the two Dominions. The 
second consequence is that the suzerainty of His Majesty 
over the Indian States, more familiarly known as para- 
mountcy, lapses as from that day, and with it all treaties 
and agreements, all functions exercisable by His Majesty 
with respect to Indian States, all obligations of His 
Majesty towards Indian States or their Rulers, and all 
powers, rights, authority or jurisdiction exercisable by His 
Majesty in relation to Indian States by treaty, grant, 
usage, sufferance or otherwise also lapse. The following 
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statement made bythe British Prime Minister at the 
' Bill stage in the House of Commons explains fully the 
implicaticns of the provisions contained in this section : 
“The House will remember that the Cabinét Mission in 
their memorandum of 12th May, 1946, informed the 
States that His Majesty’s Government could not, and’ 
will not in any circumstances, transfer paramountcy to 
an Indian Government. Withthe transfer of power to: 
two Indian Dominions. it is necessary to terminate the 
paramountcy and suzerainty of the Crown over the 
Indian States, and, with them, the political engagements. 
concluded under paramountcy and the mutual rights and 
obligations of the Crown and the States which derive 
therefrom. The reason for this is that they all depended 
for their implementation on our part, on the continuance 
of the responsibility of Great Britain for the Govern- 
ment of India; and with the transfer of power to two 
Dominion Governments it would be impossible for the 
British Government to carry out these obligations. An. 
important element of those rights and obligations con- 
cerns the protection of the States against external 
aggression or internal subversive movement, and, the 
methods whereby the paramount power has in the past 
influenced the policy of the States so as to enable it and 
them to fulfil such undertakings. A feature running 
through all our relations with the States has been that 
the Crown has conducted their foreign relations. They 
have received no international recognition independent 
of India asa whole. With the ending of the treaties 
and agreements, the States regain their independence. 
But they a part of geographical India, and their rulers 
and peoples are imbued with a patriotism no less great 
than that of their fellow-Indians in British India. It 
would,, I think, be unfortunate if, owing to the formal 
severance of their paramountcy relations with the Crown, 
they were to become islands cut off from the rest of 
India. The termination of their existing relationship with 
the Crown need have no such consequence. In fact, 
already a large number of States have declared their will- 
ingness to enter into relationships with the new 
Dominions, and some have been represented in the Con- 
stituent Assembly of India. It is the hope of His. 
Majesty's Government that all States will, in due course, 
find their appropriate place within one or other of the 
new Dominions within the British Commonwealth, but 
until the constitutions of the Dominions have been 
framed in such a way as to include the States as willing 
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partners, there must necessarily be a less organic form of 
relationship between them, and there must be a period 
before a comprehensive system can be worked out. But,. 
quite apart from the political relationship between the 
States and British India, there have grown up through. 
the years financial and economic relations-relations on 
such matters as posts and telegraphs, customs and com- 
munications-which it would be disastrous to terminate 
immediately. The proviso in clause 7 (1) is designed to 
secure the continuance of the existing arrangements in 
this field until there has been time for detailed negotia- 
tion between the parties. After the -transfer of power, 
more detailed and binding arrangements will need to be 
concluded between the Dominions and the States Govern- 
menrs, and it may well be that these arrangements will, 
in their turn, be superseded by a more organic co-opera- 
tion between the States andthe Dominions. But these 
later arrangements will, of course, take time to work out, 
and the transition of the States from the lapse of para- 
mountcy into a free association with the new Dominions. 
is a process which will require proper discussion and 
deliberation’’”* 


Explaining the scope of the proviso to section 7 (1), 
the Attorney-General made it clear that it did not con- 
template military arrangements of any kind. The words 
“other like matters” occurring in it have to be construed 
ejusdem generis in relation to the words coming before, 
and they contemplate economic and financial matters”, 
“Civil aviation may be one, roads may be another, but 
Certainly matters of a military nature are not contem- 
plated”. With regard to the position of States which 
acceded toa Dominion which subsequently decided to 
secede from the British Commonwealth, the Attorney- 
General observed that it was a matter which depended 
entirely on the terms on which the State had acceded to 
the Dominion. 


Section 7 (1) (c) is related to paragraph 17 of the 
Statement made by His Majesty’s Go- 
vernment on the 3rd June 1947, which 
said that agreements with tribes of the North-West 
Frontier of India would have to be negotiated by the 
appropriate successor authority. The effect of the 
provision is to leave it open to the new Dominions 
to initiate megotiations for fresh agreement with the 
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Jirgas, or tribal assemblies, who are the treaty- 
making bodies empowered to enter into agreements on 
behalf of the tribes. These tribal areas were not part of 
British India. They were not administered by officers of 
the Government of India. Relations with them were 
governed in the past by a series of treaties and agreements 
which conferred jurisdiction in certain matters on the 
Crown. The termination of these agreements placed the 
tribes and the appropriate’ succcssor Government in a 
Position of freedom to negotiate fresh agreements. 


Section 7 (2) deals with the omission from the 
Royal Style and Titles of the words “India Imperator” 
andthe words “Emperor of India”. A change in the 
Royal Style and Titles isnot a matter for the United 
Kingdom alone. As the Preamble to the Statute of 
Westminster makes clear, it concerns the other members 
of the British Commonwealth as well. For practical 
reasons, it has not been possible for such Parliamentary 
action as may be necessary to be taken in those other 
countries simultaneously. But the British Prime Minis- 
ter informed his Parliament that as a result of consult: 
ation with the Prime Ministers concerned, he was 
authorised to state that the other Commonwealth 
Governments agreed to the preposed change in the 
Royal Style and Title.and were prepared totake such 
steps as they considered necessary to obtain the consent 
of their Parliaments. 


Another consequence of the setting up of the new 
Dominions is the disappearance of the India office in 
London. The British Prime Minister explained the 
position to the House of Commons as follows: “With the 
termination of all British control over the Indian sub- 
continent, the historic office of the Secretary of state for 
India will come to an end. The conduct of relations with 
India will fall within the sphere of the Secretary of State 
for Commonwealth Relations. For a transitional period 
there will, no doubt, be in relation to India and Pakistan 
a considerable volume of work, much of it of a winding- 
up character, which would not ordinarily fall within the 
range of the functions of the Secretary of State for 
Commonwealth Affairs. This will add considerably to his 
responsibilities, and in order to assist in this work, I am 
proposing to appoint a Minister of State for Commonwealth 
Relations. This will be one of the posts allowed under 
-Section 2 of the Re-election of Ministers Act, 1919, as 
amended by the House of (Commons Disqualification 
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Declaration of Law) Act, 1935, commonly called that of 
“Minister without Portfolio”. There will, consequently,. 
be no need for legislation’. 


As already stated, Section 8 makes temporary pro=- 
vision as to the government of each of the new 
Dominions. The Constituent Assembly in each Domi-- 
nion is to exercise the power of legislation. Consequent 
on the decision to transfer power as from the 15th: 
August 1947, it became necessary to provide for legis- 
latures in the new Dominions as from the same date: 
and these legislatures besides having. 
general legislateve powers must also have 
constituent powers, that is to say, they’ 
must be legislative bcdies set up for the dual purpose of: 
performing the ordinary functions of a parliament and of 
making constitutions. A solution had to be found to the 
problem of getting a parliament to work in the two 
Dominions where there were no constitutions actually in 
being and at the same time providing forthe framing of 
the new constitutions. The solution which was found. 
was one of adapting the existing Government of India 
Act to suit the new conditions as the basic constitution 
for the two new Dominions and giving the Constituent 
Assemblies the status of parliaments. The Government of 
India Act, 1935, as adapted, is to be the basic constitution 
tn the first instance, until legislation is undertaken by the 
Constituent Assembly of each Dominion. The following. 
statement made by the British , Prime Minister at the 
Bill stage explains the whole position: “The Act of 
1935 provided for a Central Legislature and Provincial. 
Legislatures and for the division of powers between. 
them. It isan immensely long and detailed Act, which, 
as some of us remember, took months of work in the- 
framing, and in the preliminary consultations, and in. 
passing through this House. It was designed for a united’ 
India. It now has to be adapted for the service of two: 
Dominions. It contained many limitations on the pawers. 
of the Legislature, and gave, among other things, exten- 
sive powers to the Gcvernor-General and to the Pro- 
vincial Governors to act in ther own discretion. The 
proviso in Clause 8 in effect sweeps away all these special 
powers and is intended to place the Governor-General 
and the Pravincial Governors in the position of Dominion 
Governor-General...that is to say, they act only on the 
advice of their Ministers. Clause 3 protects the existing 
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‘position as between the Centre and the Provinces until 
.other provision is made by a law passed by the Legis- 
‘lature. It will be realised that the intention is that 
when the new Dominion begins to function there should 
be in existence a body of law which can be’ amended by 
the Constituent Assemblies and subsequently by any 
legislatures that may be formed to take their place. I 
Said that the Act of 1935 will be, in the first instance, 
until other action is taken, the basis of the new consti- 
tution, with necessary adaptations. Clause 9 sets out 
the machinery of adaptation. This is to be done by 
Order of the Governor-General. If Hon. Members will 
refer to Clause 19, the definition Clause, they will see 
that up to the appointed day, 15th August, the powers 
are exercisable by the Governor-General within the 
meaning of the Act of 1935, that is to say, by Lord 
Mountbatten, but after that date, where the Order or 
Act affects only one Dominion. by rhe Governor General 
-of that Dominion: where it concerns both Dominions, 
by the two Governors-General acting jointly. I must 
admit that the powers given here are very wide. That 
is inevitable in the nature of the case. The Governor: 
General has to bring the Act into operation. He has to 
effect a division between the two Dominions, dividing 
the powers, rights, assets, property, liabilities, ef czters, I 
should like to mention here that the Indian leaders have 
agreed in principle in the setting up of an arbitral 
tribunal *, to which should be referred any questions 
regarding the division ef assets and liabilities on which 
the two Governments cannot reach agreement......But, 
besides these duties, the Governor-General has to make 
the adaptations required in the Government of India 
Act, 1935, in order to make it the new constitution for 
the time being. He has in particular the task of 
arranging during the transition period for the carrying 
out of services which are vital tothe interests of both 
the new Dominions. The House will realise how great 
is the problem of dealing with such matters as railway 
and other communications, the reserve bank, the mone- 
tary and fiscal systems, and, of course, defence, to mention 
only the most obvious examples of those services which 
have hitherto been operated in the interests of the 
whole of India. Clearly, it must take time before the 
separate systems can be set up, and for definite agree- 
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“See the Arbitral Tribunal Order, 1947, an Order made by the Governor- 
‘General with effect from the 14th August 1947, in Part ILI. 
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ments to be made between the two Dominions. Provision 
must be made by some method—it may be by joint 
delegations from the two Dominions—for carrying out all 
these various activities during the cransition period; and 
it is for this reason that such wide powers are given to 
the Governor-General. It would, of course, have simpli- 
fied matters if the same person had held the position of 
Governor-General in both Dominions; but it has been 
decided otherwise. It is clear it can only be worked 
effectively by agreement between the two Governors- 
‘General. These powers of the Governors-General will 
come toan end on 3lst March next, unless terminated 
earlier by the Dominion Legislatures. There isa similar 
‘though rather smaller problem involved in the division of 
the Punjab, Bengal and possibly Assam. Accordingly, 
these powers are also given to the Governors of those 
Provinces, but only up to 15th August. Icall attention to 
sub section (3). That gives retrospective effect as from 
3rd June in order to cover action by the Governor- 
General and the Governors taken in anticipation of 
legislation. The House will realise that much has to be 
done in preparation which is not strictly within the 1935 
Act”. An important, Order made by the Governor- 
General before the “appointed day” was the Executive 
Council (Transitional Provisions) Order, 1947.? 


Section 8 has to be read in relation to section 9 and 
section 18. The effect of this section on the Government 
of India Act 1935, is thus explained by the Attorney- 
General: “In substance.........the existing powers and 
constitution of the Provincial Legislatures will remain in 
being, and so may the powers, as distinct from the con- 
stitution, of the Central Legislature. What I have in 
mind particularly, therefore, is that what are called the 
“lagislative lists’ set out in Schedule Seven of the 1935 
Act, which allocate certain subjects as being for the 
Central Legislatur2 and assigning others to the Provincial 
ones, should continue until one or other of the Consti« 
tuent Assemblies decides to alter them. So should also 
the provision with regard te “he constitution and jurisdic- 
tion of the High Courts. This will go on and the Courts 
will continue to function unril a Constituent Assembly or 
Legislature decides to alter them. Some of the modifica- 
‘tions and adaptations of the 1935 Act are obvious and 
‘some are not. The more obvious ones are the subject of 
express provision in sub- section (2) of the clause. and. for 
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the rest, the necessary modifications will be made by 
Order of the Governor-General under the powers which 
are vested in the Governor-General under the subsequent 
Clauses of the Bill”. 

"=" Section 9 sets out, accordingly, the machinery for 
adaptation of the existing law. It provides. 
that the Governor-General shall by Order 
make such provision as appears to him to 
be necessary or expedient for the purposes indicated. It 
iS in pursuance of this provision that the Governor- 
General has made a number of Orders (see Part III of 
the Book). Among the more important of them are the 
Provisional Constitution Order and the Provisional Con- 
stitution (Amendment) Orders, which have adapted the 
Government of India Act, 1935, to suit the new condi- 
tions which now exist. Extensive alterations and modifi- 
cations have been effected in that Act. The Act as 
adapted is reproduced in Part II. More than a third of 
the original Act has been omitted; and among the 
Schedules to the Act, the firsth, second, eight and ninth 
Schedules have been dropped. Among the provisions. 
which have disappeared, mention may be made of those 
relating to reserved subjects in the Centre, speeial res- 
ponsibilities of the Governor-General and the Governors, 
Superintendence of the Secretary of State, commercial. 
discrimination, the power of the Crown to disallow Acts 
of Legislature, restictions on legislative powers, Crown 
relations with States, Federal Railway Authority, Defence 
Services, Secretary of State’s Services, the Secretary ofState 
and his Advisers and the provisions in case of breakdown 
of the normal constitutional machinery. 


Section 10 deals with the position of the services. 
The following statement of rhe Prime 
Minister made in the House of commons. 
explains the need for, and the scope of, the provision 
made in the Act:-—“The House will recall that in the 
White Paper published last April His Majesty's Govern- 
ment made plain their position with regard to the 
Services, and all pledges then given by His Majesty’s 
overnment in the United Kingdom stand. It was then. 
stated that the Government of India accepted liability 
pension earned by service under the Secretary of 
State, whether by civilians or by members of the Defence 
Services. Clause 10, which has beeninserted at the 
_ express request of the leaders of the Indian parties, 
provides for maintenance of the existing conditions of 
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service, as well as compensatory rights, in the case of 
those members of the Secretary of State's Services who 
continue to serve the Governments of the new Domi- 
minions. As regards persons who have beenin Govern- 
ment service, whether Central or Provincial, but whose 
service has not been specifically under the Secretary of 
State, I am happy to be able to announce now that the 
leaders of the Indian parties have guaranteed the existing 
terms and conditions of service to all their employees, 
including Europeans. This guarantee covers pensionary 
and provident tund liabilities and excludes any question 
of discrimination between Indian and non-Indian. But it 
cannot of caurse be regarded as an abandonment of the 
general right of any Government to revise rhe salaries of 
their servants from time to time.’* 


Sections 1], 12 and 13 are of a_ technical nature. 
They make provision in regard to the Indian armed forces, 
the British forcesin India, and the naval forces. The 
rest of the Act is devoted to incidental provisions of a 
general character. Explaining these provisions in tle 
Hcuse of Ccmmons, the Prime Minister stated as 
follows :— 


“There are scme important matters which! should 
like toexplain. Firstly, with regard to the partition of 
the Armed Forces. Fcrthe purpose of dealing with the 
question cf partiticn there has been, since 7th June, a 
Partition Ccmmittee of the Interim Government ccn- 
sisting of two representatives of each of the two parties, 
with the Viceroy as the chairman; and a number ot 
expert committees have been set up to wcrk under this 
Partition Ccmmittee. This Committee's function was 
to examine the sters to be taken to set up machinery 
for carrying out the partition. It was really a fact- 
finding bedy, with the duty of making rrcpcsals and not 
of reaching final decisicns. It was also decided that as 
soon as any one Province had declared in favcur of join- 
ing a new and separate Constituent Assembly the 
Partition Committee should be replaced by a Partition 
Council. That Ccuncil shculd ccnsist of two of the top-rank 
leaders of Ccngress andtwe of the Muslim League, with 
the Viceroy as chairman. This Ccuncil was set up cn 
z7th June, and it was artncunced on Ist July that the 
Partition Ccuncil had reached agreement cn the gener: 
principles to govern the reconstruction of the Armed 
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Forces... The House will have seen that announcement. 
and a very important agreement was arrived at. Until 
the division of the Forces is completed, and the two 
Dominion Governments are in a position to administer 
them, all existing Armed Forces in India will remain 
u-der the administrative control of the present Comman- 
der-in- Chief, who will, in turn, be under the Joint Defence 
Council, consisting of the Governor General or Gover- 
nors-General, the two Defence Ministers, and the 
Commander-in-Chief himself. There was a question 
about the two Governors-General, the original contempla- 
tion being one person holding both positions. It has 
been agreed that Lord Mountbatten should be the 
chairman of this Council. The Commander-in-Chief 
will have no responsibility for law and order, no opera- 
tional control of any units, except during transit from 
one Dominion to another, nor any power to move troops 
within the borders of either Dominion. With regard to 
the British Forces in India at the transfer of power on 
15th August, the British Armed Forces will immediately 
start to be withdrawn from [ndia. This withdrawal will 
be carried out as rapidly as shipping permits, and is 
expected to be completed by about the end of this year... 
Clause 12 (1) declares that the British Army, the British 
Air Force and the Royal Navy when in Indian waters 
are under the direction and control of the United King- 
dom Government and Service authorities. This, of course, 
is consistent with the Dominion status of ‘India and 
Pakistan. Clause 12 (3) provides for the civil and military 
authorities continuing to offer the same facilities as 
heretofore for the British Army, pending their evacua- 
tion, and requires the Governor General, by his orders. 
to faci.itate their evacuation. I should say that the 
phrase “and in the other territories’ refers to the tribal 
areas and the States, and is intended to ensure that the 
Indian civil and military authorities extend to the British 
Forces. whatever facilities they may secure for their own 
Forces in such territories. I will here refer to the Third 
Schedule, which sets out the modifications of the Army 
Act which have to be made for the British Army so long 
as it remains in India. The general principle of the 
modifications is to remove all powers of interference by 
the Governor-General and other civilian authorities in 
Tadia with the internal affairs of the British Army in 
India, while preserving their powers and duties so faras 
they do not amount to interference of this kind. Clause 
14 again is technical. It is essentially a transitional clause 


Introduction. | xxvii 


dealing with the pesition of the Secretary of State and 
the Auditor of Indian Home Accounts. I will only note 
that under sub-section (3) the advisers of the Secretary 
of State provided for under the 1935 Act will now cease 
to function. Clause 15 is, I think, self-explanatory. 
Clause 16 confirms the separation of Aden from India, 
which was effected by Section 288 of the Government of 
India Act, 1935. I do not think the position with regard 
to divorce or as to existing laws requires any cetailed 
explanation (sections 17 and 18)”. 


Section 18 deals with various legal matters of a con- 
sequential nature. It is self-explanatory. Attention 
may only be drawn to sub-secticn (4): It provides that 
the existing Instruments of Instruction to Gcverncrs and 
Governor-General lapse, and the power under the 1935 
Act, under which those Instruments were issued, comes 
toanend. It would be improper for any Instruments of 
Instructions to be issued to the Governors and Governors- 
General in future, because they will be acting in all 
matters on the advice of their Ministers, and will have 
no responsibility to the Government in the United 
Kingdom. 


The Dominion Constitution has ccme into operation 
a eet from the 15th August 1947. The Govern- 
Constitution,» «= Ment of India Act, 1935’ has consequently 
been arended by the I[ndia (Provisional 
Constitution) Order, 1947. Section 2 of the Act, which 
provided for the government of India by the Crown, has 
been omitted. Section 3 provides for a Governor-General 
to be appointed by H s Majesty by a Commission under 
the Royal Sign Marual. Section 5 provides for the 
establishment of the Dominion as from the 15th August 
1947, which will be a Union comprising the Governcrs’ 
rovinces, the Chief Commissioners’ Provinces, the 
Acceding Indian States and any other areas that may, 
with the consent of the Dominion, be included in it. 
The previously existing definitions of ‘Indian State” and 
“Ruler” in the Act have row been omitted (s. 311). The 
Omission is not without significance. Any territory may 
hereafter be recognised by the Dominion Government as 
a State for purposes of accession to the Union. The 
territorial limits of the Dominion of India are defined by 
the Independence Act itself (s. 2, 3 and 4). Section 6 
provides for the accession of Indian States. An Indian 
State shall be deemed to have acceded to the Dominion 
ee ee er ee eee 
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if the Governor-General has signified his acceptance of 
an Instrament of Accession execu:ed by the ruler thereof. 
Provision is also made for supplementary Instruments of 
Accession to be executed bythe rulers and accepted by 
the Governor-General. It will be noticed that the Inde- 
pendence Act itself makes no provision for the accession 
of Indian States to the Union. Having stated that 
paramountcy lapses from the L5th August 1947, and with 
it all treaties, agreements, obligations, etc., it leaves the 
matter there. As pointed out by the Viceroy in his 
spzech on the 3rd June 1947, toe position of States after 
the 15rh August is a matter to be determined by negoti- 
ation and agreement between the Dominion Government 
on the one hand and the Rulers of the States on the 
other. The British Cabinet Delegation’s statement re 
garding the States stands, and in accordance with its terms 
the Princes have generally agreed to accede to the Union 
on the three subjects specified therein, namely, defence, 
foreign affairs and communicatioas. The position was 
made clear in a statement made by the Hon'ble the - 
Home Member early in July last. He said: “The States 
have already accepted thz basic principle that for 
defence, foreign affairs and communications they would 
come into an [Indian union. We ask no more of them 
than accession on these three subjects in which the com- 
mon interests of the country are involved. In other 
matters, we would scrupulously respect their autonomous 
existence’. Section 6 of the Act also provides that as soon 
as may be after any instrument of accession or supple- 
mentary instrument has been accepted by the Governor- 
General, ccpies of the Instrument and the Governor- 
General's acceptance thereof shall be laid before the 
Dominion Legislature and all courts shall take judicial 
notice of every such instrument and acceptance. 


In the executive sphere important changes have 
already been made. [he first noteworthy 
change is that in the position of the 
Governor-General. He has now become a constitutional 
head and acts only on the advice of the Ministry. Sec- 
tion 9 of the Act provides for.a Council of Ministers to 
aid and advise the Governor-General in the exercise of 
all his functions. What was formerly known as the 
Executive Council of the Governor-General has now 
become the Cabinet consisting of 16 Ministers; and the 
old Departments of the Central Government are now re_ 
named as Ministries. The Cabinet is a homogeneous 
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body of Ministers, collectively responsible for all govern- 
mental action. Sections 11 to 15 ofthe Act, relating to 
“reserved” subjects, special responsibilities of the 
Governor-General, instruments of instructions, superin- 
tendence of Secretary of State, and Financial Adviser to 
the Governor-General hive been omitted. 


Coming to the legislative sphere, the Constituent 
ee Assembly has become the Dominion 
Legesiature. 

Legislature, and it has two spheres ot 
action, one constitution- making and the other legis- 
lation—making. There is a vast amount of legis- 
lative work awaiting it. The old Houses of Legislature, 
Legislative Assembly and Council of State, have 
become extinct. The restrictions which formerly 
existed on the powers of the legislature have been 
removed. The legislative powers -of the Governor- 
General have also been removed, and power is conferred 
onhim to promulgate Ordinances only in cases of emer- 
gency (new s.42). Section 45 of the Act, which provided 
for a breakdown of the constitutional machinery, has 
been ommitted by the India (Provisional Constitution) 
Order, 1947. 


So far as the central judiciary is concerned (s.200 to 
mates 218), no changes of substance have been 
y. ; ha 

made in regard to the position’ of the 
Federal Court, its powers, authority and jurisdiction. The 
Federal Court Order, 1947, an Order made by the 
Governor-General, has kept alive the previously existing 
body. The Court remains, mainly a constitutional court 
and the right of appeal to the Privy Council from its 
decisions is retained (s.203). The old three fold jurisdic- 
tion of the Court, namely, original, appellate and advisory, 
continues as before. Power is given to the Dominion 
Legislature to enlarge its civil appellate jurisdiction. If 
the Court’s jurisdiction is so enlarged, the Dominion 
Legislature may provide by Act for the abolition in whole 
or in part of direct appeals in civil cases from High Courts 
to His Majesty in Council, either with or without special 
leave (s.206). Geographically, there has of necessity 
come about a curtailment of the jurisdiction of the Court, 
consequent on the division of the country into two 
Dominions and the decision to set up a separate Court 
for Pakistan; but the accession of the States to the Union 
of India may tend to increase its Jurisdiction and add to 
its importance. It is for the Dominion Legislature to 
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decide as to what the future set up of the central 
Judiciary will be. 


In the Provinces, consequential changes have taken 
place. The governmental set up is on the same lines as 
inthe Union, namely, 4 constitutional Governor as the 
head, Ministers to aid and advise him in all his functions, 
joint responsibility of the Ministry as a whole to the 
Legislature, home geneity of the Cabinet, 
supremacy of the Legislature within the 
field marked out for it,and the judiciary, at the head of 
which is the High Court, functioning within its own 
sphere. The provisions relating to the special responsi- 
bilities of the Governor have been omitted, the previously 
existing provision for a breakdown of the constitution 
(s.93) has been omitted, and the legislative powers of the | 
Governor have disappeared. He is however given the 
power to make Ordinances when the Legislature is not in 
session. The distribution of legislative powers between 
the Provinces and the Union remains the same as before. 


The Frovinees: 


The Chief Commissioners’ Provinces comprised in 
Bkiek oeet the Union are Delhi, Aimer-Merwara, 
p- : 

sioner’s Provinces. Coorg, Andaman and Nicobar Islands, the 

area known as Panth Piploda and such 

other Chief Commissioner’s Provinces as may be created 

undet the Act. A Chief Commissioner’s Province. is to 

be administered by the Governor-General acting, to such 

extent ashe thinks fit, through a Chief Commissioner 
appointed by him. 


The present Constitution is, by its very nature, a 
provisional one.. A new and permanent 
Constitution will be established sooner or 
later, and to that end the Constituent 
Assembly in its capacity as a Constitution-making body 
has been at work from December 1946. That Constitu- 
tion is still in the making. It.is not our purpose to deal 
with it here. 


Fotare Constitu- 
tion. 


PART |. 
The Indian Independence Act, 1947. 


A study of the present constitutional position 
of the country should begin with the Indian Inde- 
pendence Act, 1947 (10 & 11 Geo. 6), an enactment 
of the Parliament of the United Kingdom, dated 
the 18th July 1947. The avowed object of that 
Act is to make provision for the setting up in India 
of two independent Dominions, to substitute other 
provisions for certain provisions of the government 
of India Act, 1935, ewhich apply outside those 
Dominions, and to provide for other matters con- 
sequential on or connected with the setting up of 
those Dominions. With the establishment of the 
two Dominions as from the 15th of August 1947, 
His Majesty’s Government in the United Kingdom 
have no responsibility as respects the Government 
of any of the territories comprised in the Dominions, 
and the suzerainty of His Majesty over the Indian 
States has lapsed. 


The following is the arrangement of the Sec- 
tions of the Act :— 


1. The new Dominions. 

Territories of the new Dominions. 
Bengal and Assam. 

The Punjab. 


The Governor-General of the new 
Dominions. : 


“i - & 


6. Legislation for the new Dominions. 


7, Consequences of the setting up of the 
new Dominions, 


9. 


10. 
11. 
12. 
13. 
14, 


15. 


16. 
17. 
18. 
19. 
20. 


Constitution of Dominion of India © 


8, 


Temporary provision as to govern- 
ment of each of the new Dominions. 


Orders for bringing this Act into 
force. 


Secretary of State’s services, etc. 
Indian armed forces. 

British forces in India. 

Naval forces. 


Provisions as to the Secretary of State 
and the Auditor of Indian Home 
Accounts. 


Legal proceedings by and against the 
Secretary of State. 


Aden. 

Divorce jurisdiction. 

Provisions as to existing laws, etc. 
Interpretation, etc. 

Short title. 


Schedules. 


First Schedule.-—Bengal Districts provisionally 
included in the new Province of East Bengal. 


Second Schedule —Districts provisionally in- 
cluded in the new Province of West Punjab. 


Third Schedule—Modifications of Army Act 
and Air Force Act in relation to British forces, 


The Indian Independence Act, 1947. 
1. The new Dominions.—(1) As from the fifteenth day 
of August, nineteen hundred and forty-seven, two indepen- 


dent Dominions shall be set up in India. to be known respec- 
tively as India and Pakistan. 


(2) The said Dominions are hereafter in this Act re- 
ferred to as “the new Dominions”, and the said fifteenth day of 
August is hereafter in this Act referred to as ‘the appointed 
day”, 


2, Territories of the new Dominions.—(1) Subject 
to the provisions of sub-sections (3) and (4) of this section, the 
territories of India shall be the territories under the sovereign- 
ty of His Majesty which, immediately before the appointed 
day, were included in British India except the territories 
which, under sub-section (2) of this section, are to be the 
territories of Pakistan. 


(2) Subject to the provisions of sub-sections (8) and (4) 
of this section, the territories: of Pakistan shall be— 


(a) the territories which, on the appointed day, are 
included in the Provinces of East Bengal and West 
Punjab, as constituted under the two following 
sections ; 


(b) the territories which, at the date the passing of this 
Act, are included in the Province of Sind and the 
Chief Commissioner's Province of British Baluchis- 
tan ; and 


(c) if, whether before or after the passing of this Act 
but before the appointed day, the Governor-General 
declares that the majority of the valid votes cast in 
the referendum which, at the date of the passing of 
this Act, is being or has recently been held in that 
bebalf under his authority in the North-West — 
Frontier Province are in favour of representatives of 
that Province taking part in the Constituent 
Assembly of Pakistan, the territories which, at the 
date of the passing of this Act, are included in that 
Provjnce. , 


| (8) Nothing in this sectien shall prevent any area being 
at aby time included in or excluded from either of the new 
Dominions, so, however, that— 
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(a) no area not forming part of the territories specified in 
sub-section (1) or, as the case may be, sub-section (2), 
‘0$. @his section shall -be,imcluded in either Dominion 
without the consent of that Dominion ; and 


(b) no area which forms part of the territories specified 

in the said sub-section (1) or. as the case may be, 

the said sub-section (2), or which has after the 

appointed day been included in either Dominion, 

' ghall be excluded from that Dominion without the 
consent of that Dominion. 


(4) Without prejudice to the generality of the provisions 
of sub-section (8) of this section. nothing in this section shal] 
be construed as preventing the accession of Indian States to 
either of the new Dominions. 


3. Bengal and Assam.—(1) As from the appointed 
day— 


(a) the Province of Bengal, as constituted under the 
Government of India Act 1985, shall cease to exist : 
and 


(b) there shall be constituted in lien thereof two new 
Provinces, to be known respectively as East Benga! 
and West Bengal. 


(2) If, whether before or after the passing of this Act. 
but before the appointed day, the Governor-General declares 
that the majority of the valid votes cast in the referendum 
which, at the date of the passing of this Act, is being 
or has recently been beld in that behalf under hie authority 
in the District of Svlhet are in favour of that District forming 
part of the new Province of East Bengal then. as from 
that day, a part of the Province of Assam shall. in accordance 
with the provisions of aub-section (8) of this section, form part 
of the new Province of East Bengal. 


(8) The boundaries of the new Provinces aforesaid and. 
in the event mentioned in sub-section (2) of this section, the 
boundaries after the appointed day of the Province of Assam, 
shall be such as may be determined. whether before or 
after the appointed day, by the award of a boundary com- 
mission appointed or to be appointed by the Governor-General 
in that behalf, but until the boundaries are so determined. 


" (a) the Bengal Districts specified in the First Schedale 
to thie Act, together with, in the event mentioned 
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in sub-section (2) of this section, the Assam District 
of Sylhet, shall be treated as the territories which 
are to be comprised in the uew Province of Bast 


Bengal : 7 


(6) the remainder of the territories comprised at the 
date of the passing of this Act in the Province 
of Bengal shall be treated as the territories which 
are to be comp: « in the new Province of West 
Bengal ; and 


(c) in the event mentioned in sub-section (2) of this 
section, the district of Sylhet shall be excluded from 
the Province of Assam. 


(4) Inthis section, the expression “award” means, in 
relation to a boundary commission, the decision, of the chair- 
man of that commission contained in his report to the Governor. 
General at the conclusion of the commission’s proceedingn. 


4. The Punjab.—(1) As from the appointed day — 


(a) the Province of the Punjab, as constituted under the 
Government of India Act, 1935. shall cease to exist ; 
and 


(6) there shall be constituted two new Provinces. to be 
known respectively as West Punjab and East 
Punjab. 


(2) The boundaries of the said new Provinces shall be 
sich as may be determined. whether before or after the 
appointed day. by the award of a boundary commission 
appointed or to be appointed by the Governor-General in that 
behalf, but until the boundaries are so determined — 


(a) the Districts specified in the Second Schedule to this 
Act shall be treated as the territories to be comprised 
in the new Province of West Punjab; and 


(b) the remainder of the territories comprised at 
the date of the passing of this Act inthe Province 
of the Punjab shall be treated as the territories 
which are to be comprised in the new Province of 
East Punjab. 7 
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(8) In this section, the expression “award’’ means, in 
relationto a boundary commission, the decision of the chair- 
man of that commission contained in his report to the 
Governor-General at the conclusion of the commission’s pro- 
ceedings. 


5. The Governor-General of the new Domiaions.— 
For each of the new Dominions, there shall bea Governor- 
General who ‘shall be appointed by His Majesty for the 
purposes of the government of the Dominion: 


Provided that, unless and until provisiou tothe con- 
tary is made by alaw of the Legislature ot either of the 
new Dominions, the same person may be Governor-General 
of both the new Dominions. 


6. Legislation for the new Dominions.—(1) The 
Legislature of each of the new Dominions shall have full 
power to make laws for that Dominion, including laws having 
extra-territorial operation. 


(2) No law and no provision of any law made by the 
Legislature of either of the new Dominions shall be void or 
inoperative on the ground that it is repugnant to the law 
of England, or tothe provisions of this or any existing or 
future Act of Parliament of the United Kingdom, or to 
any order, rule or regulation made under any such Act, 
and the powers of the Legislature of each Dominion include 
the power to repeal or amend any such Act, order, rule 
or regulation in so far as it is part of the law of the 
Dominion. 


(3) The Governor-General of each of the new Domi- 
nions shall have full power to assent in His Majesty’s 
name to any law of the Legislature of that Dominion and 
so much of any Act as relates to the disallowance of laws 
by His Majesty or the reservation of laws for the significa- 
tion of His Majesty's pleasure thereon or the suspension of 
the operation of laws until the signification of His Majesty's 
pleasure thereon shall not apply to laws of the Legislature of 
either of the new Dominions. 


(4) No Act of Parliament of the United Kingdom 
passed on or after the appointed day shall extend, or be 
deemed to extend, to either of the new Dominions as part 


Indian Independence Act. y 


of the law of the Dominion unless it is extended thereto by 
aluw ofthe Legislature of the Dominion. 


(5) No Order in Council made on or after the appoin- 
ted day under any Act passed before the appointed day, 
aud no order, rule or other instrament made on or after 
the appointed day under any such Act by any United 
Kingdom Minister or other authority, shall extend, or be 
deemed to extend, to either of the new Dominions as part of 
the law of that Duminion. 


(6) The power referred to in sub-section (1) of this 
section extends to the making of laws limiting for the future 
the powers of the Legislature of the Dominion. 


7. Consequences of the setting up of the new 
Dominions.—(1) As from the appointed day— 


(2) His Majesty’s Government in the United Kingdom 
have no responsibility as respects the government 
of any of the territories which, immediately before 
that day, were included in British India ; 


(6) the suzerainty of His Majesty over the Indian States 
lapses, and with it, all treaties and agreements 
in force at the date of the passing of this Act 
between His Majesty and the rulers of Indian 
States, all functions exercisable by His Majesty at 
that date with respect to Indian States, all obliga- 
tions of His Majesty existing at that date towards 
Indian States or the rulers thereof, and all powers, 
rights, authority or jurisdiction exercisable by 
His Majesty at that date in or in relation to Indian 
States by treaty, grant, usage, sufferance or other- 
wise ; and 


(c) there lapse also any treaties or agreements in force 
at the date of the passing of this Act between 
His Majesty and any persons having authority in 
the tribal areas, any obligations of His Majesty 
existing at that date to any such persons or with 
respect to the tribal areas, and all powers, rights, 
authority or jurisdiction exercisable at that date 
by His Majesty in or in relation to the tribal areas 
by treaty, grant, usage, sufferance or otherwise : 


Provided that, notwithstanding anything in paragraph 
(b) or paragraph (c) of this sub-section, effect shall, as 
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nearly as may be. continue to be given to the provisions of any 
such agreement as is therein referred to which relate to 
to customs, transit and communications, posts and telegraphs, 
or other like matters, until the provisions in question are 
denounced by the ruler of the Indian State or person having 
authority in the tribal areas on the one hand, or by the 
Dominion or Province or other part thereof concerned on 
the other hand, or are superseded by subsequent agreements. 


(2) The assent of the Parliament of the United 
Kingdom is hereby given to the omission from the Royal 
Style and Titles of the words “Indiae Imperator” and the 
words “Emperor of India” and to the issue by His Majesty 
for that purpose of His Roval Proclamation under the Great 
Seal of the Realm. 


8. Temporary provision as to government of 
each of the new Dominions—(1) [vn the case of each 
of the new Dominions. the powers of the Legislature of 
the Dominion shall, for the purpose of making provision 
as to the constitution of the Dominion. be exercisable in 
the first instance by the Constituent Assembly of that 
Dominion, and references in this Act to the Legislature 
of the Dominion shall be construed accordingly. 


(2) Except in so far as other provision is made by or 
in accordance with a law made by the Constituent Assembly 
of the Dominion under sub-section (1) of this section, each 
of the new Dominions and all Provinces and other parts 
thereof shall be governed as nearly as may be in accordance 
with the Government of India Act, 1935; and the provisions 
of that Act, and of the Orders in Council, rules and other 
instruments made thereunder, shall, so far as applicable, and 
subject to any express provisions of this Act, and with 
such omissions. additions, adaptations and’ modifications as 
may be specified in orders of the Governor-General under 
the next succeeding section, have effect accordingly : 


Provided that— 


(a) the said provisions shall apply separately in relation 
to each of the new Dominions and nothing in 
this sub-section shall be construed as continuing 
on or after the appointed day any Centra! 
Government or Legislature common to both the 
new Dominions: 
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(6) nothing jn this sub-section shall be construed as 
continuing in force on or after the appointed day any 
form of control by His Majesty’s Government in the 
United Kingdom over the affairs of the new Domi- 
nions or of any Province or other part thereof : 


(c) so much of the said provisions as requires the 
Governor-General or any Governor to act in his 
discretion or exercise his individual judgment as 
respects any matter shall cease to have effect as from 
the appointed day ; 


(a) as from the appointed day, no Provincial Bill shall 
be resorved under the Government of India Act, 1935. 
for the signification of His Majesty’s pleasure, and no 
Provincial Act shall be disallowed by His Majesty 
thereunder ; and 


(e) the powers of the Federal Legislature or Indian 
Legislature under that Act, as in force in relation to 
each Dominion, shall, in the first instance, be exer- 
cisable by the Constituent Assembly of the Domi- 
nion, in addition to the powers exercisable by that 
Assembly under sub-section (1) of this section. 


(3) Any provision of the Government of India Act, 1935, 
which, as applied to either of the new Dominions by sub-section 
(2) of this section and the orders therein referred to. operates 
to limit the legislature of that Dominion shall, unless and until 
other provision is made by or in accordance with a law made 
by the Constituent Assembly of the Dominion in accordance 
with the provisions of sub-section (1) of this section, have the 
like effect as a law of the Legislature of the Dominion limiting 
for the future the powers of that Legislature. 


9. Orders for bringing this Act into force.-- (J) The 
(jovernor-General shal] by order make such provision as appears 
to him to be necessary or expedient— 


(a) for bringing the provisions of this Act into effective 
operation ; 


(b) for dividing between the new Dominions, and between 
the new Provinces, to be constituted under this Aet, 
the powers, rights, property, duties and liabilities of 
the Governor-General in Council or, as the case may 
be, of the relevant Provinces which, under this Act, 
are to cease to exist ; 


fo 
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(c) for making omissions from, additions to, and adapta- 
tions and modifications of, the Government of India 
Act, 1936, and the Orders in Council, rules and other 
iastruments made thereunder, in their application to 
the separate new Dominions : 

(da) for removing difficulties arising in connection with 
the transition to the provisions of this Act ; 


(e) for authorizing the carrying on of the business of the 
Governor-General in Council between the passing of 
this Act and the appointed day otherwise than in 
accordance with the provisions in that behalf of the 
Ninth Schedule to the Government of India 
Act, 1986 ; 


(f) for enabling agreements to be entered into, and other 
acts done, on behalf of either of the new Dominions 
before the appointed day ; 


(g) for authorising the continued carrying on for the time 
being on behalf of the new Dominions, or on behalf 
of any two or more of the said new Provinces. of 
services and activities previously carried on on behalf 
of British India as a whole or on behalf of the 
former Provinces which those new Provinces 
represent ; 


(h) for regulating the monetary system and any matters 
pertaining to the Reserve Bank of India ; and 


(¢) so far as it appears necessary or expedient in connec- 
tion with any of the matters aforesaid, for varying 
the constitution, powers or Jurisdiction of any legis- 
lature, court or other authority in the new Dominions 
and creating new legislatures, courts or other eu. 
rities therein. 


(2) The powers conferred by this section on the decries 


General shall, in relation to their respective Provinces, be 
exercisable also by the Governors of the Provinces which, 
under this Act, are to cease to exist ; and those powers shall, 
for the purposes of the Government of India Act, 1935, be 
deemed to be matters as respects which the Governors are, 
under that Act, to exercise their individual judgment. 


(8) This section shall be deemed to have had effect as 


from the third day of June, nineteen hundred and forty-seven 
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and any order of the Governor-General or any Governor made 
on or after that date as to any matter shall have effect accord- 
ingly, and any order made under this section may be made s0 
as to be retrospective to any date not earlier than the said third 
day of June : 


. Provided that no person shall be deemed to be guilty of 
an offence by reason of 80 much of any such order as makes 
any provision thereof retrospective to any date before the 
making thereof. 


(4) Any orders made under this section, whether before 
or after the appointed day. shall have effect — 


(a) up to the appointed day, in British India ; 


(b) on and after the appointed day, in the new Dominion 
or Dominions concerned ; and 


(c) outside British India, or as the case may be, outside 
the new Dominion or Dominions concerned, to such 
extent, whether before, on or after the appointed day, 
as a law of the Legislature of the Dominion or 

' Dominions concerned would have on or after the 
' appointed day, 


but shall, in the case of each of the Dominions, be subject to 
the same powers of repeal and amendment as laws of the 
Legislature of that Dominion. 


(5) No order shall be made under this section, by the 
Grovernor of any Province, after the appointed day, or, by the 
(vovernor-General, after the thirty-first day of March. nineteen 
nundred and forty-eight, or such earlier date as may be deter- 
mined, in the case of either Dominion, by any law of the 
Legislature of that Dominion. 


(6) If it appears that a part of the Province of Assam is, 
on the appointed day. to become part of the new Province of 
East Bengal, the preceding provisions of this section shall have 
effect as if, under this Act the Province of Assain was to cease 
to exist on the appointed day and be reconstituted on that day 
as a new Province. 


10. Secretary of State’s services, etc.—(4): The pro- 
visions of this Act keeping in force provisions of the Govern- 
ment of, India Act, 1935, shall not continue in force the pro- 
visions of that Act relating to appointments to the civil services 
of, and civil posts under, the Crown in India by the Secretary 
of State. or the provisions of that Act relating to the reservation 
of posts. 
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() Every person who— 


(a) having been appointed by the Secretary of State, or 
Secretary of State in Council, to a civil service of 
the Crown in India continues on and after the 
appointed day to serve under the Government of 
either of the new Dominions or of any Province or 
part thereof ; or 


x 
(b) having been appointed by His Majesty before the 
appointed day to be a Judge of the Federal Court or 
of any Court which is a High Court within the 
meaning of the Government of India Act, 1936, 
coutinues on and after the appointed day to serve as 
a judge in either of the new Dominions, 
shall be entitled to receive from the Government of the 
Dominions and Provinces or parts which he is from time to 
time serving or, a8 the case may be. which are served by the 
courts in which he is from time to time a judge, the same 
conditions of service as respects remuneration, leave and 
pension, and the same rights as respects disciplinary matters 
or, a8 the case may be, as respects the tenure of his office, or 
rights as similar thereto as changed circumstances may permit. 
as that person was entitled to immediately before the ap- 
pointed day. 


(8) Nothing in this Act shall be construed as enabling 
the rights and liabilities of any person with respect to the 
family pension funds vested in Commissioners under section 
two hundred and seventy-three of the Government of Indias 
Act, 1935, to be governed otherwise than by Orders in Council 
made (whether before or after the passing of this Act or the 
appointed day) by His Majesty in Council] and rules made 
(whether before or after the passing of this Act or the appoint- 
ed day) by a Secretary of State or such other Minister of the 
Crown as may be designated in that behalf by Order in Counci} 
under the Ministers of the Crown (Transfer of Functions) 
Act, 1946. 


ll. Indian armed forces.—(1) The orders to be 
made by the Governor-General under the preceding provisions 
of this Act ahal] make provision for the division of the Indian 
armed forces of His Majesty between the new Dominions, and 
for the command and governance of those forces until the 
division is completed. 


(2) As from the appointed day, while any member of His 
Majesty’s forces, other than His Majesty’s Indian forces, is 
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attacked to or serving with any of His Majesty’s Indian 
forces— 


(a) he shall, subject to any provision to the contrary 
made by a law of the Legislature of the Dominion 
or Dominions concerned or by any order of the 
Governor-General under the preceding provisions of 
this Act, have, in relation to the Indian forces in 
question, the powers of command and punishment 
appropriate to his rank and functions ; but 


(b) nothing in any enactment in force at the date of the 
passing of this Act shall render him subject in any 
way to the law governing the Indian forces in 
question. 


12. British forces in India.—(1) Nothing in this Act 
affects the jurisdiction or authority of His Majesty’s Govern- 
ment in the United Kingdom, or of the Admiralty. the Army 
Council, or the Air Council or of any other United Kingdom 
authority, in relation to any of His Majesty’s forces which may. 
on or after the appointed day. be in either of the new Domi- 
nions or elsewhere in the territories which. before the appoint- 
ed day, were included in India, not being Indian forces. 


(2) In its application in relation to His Majesty’s military 
forces, other than Indian forces, the Army Act shall have offect 
on or after the appointed day— 


(a) as if His Majesty's Indian forces were not included 
in the expressions “the forees”, ‘ His Majesty’s 
forces” and “the regular forces’: and 


(b) subject to the further modifications specified in Parts 
I and IT of the Third Schedule to this Act. 


(3) Subject to the provisions of sub-section (2) of this 
section, and to any provisions of any law of the Legislature 
of the Dominion concerned, all civil authorities in the new 
Dominions, and, subject as aforesaid and subject also to the 
provisions of the last preceding section, all servicc authorities 
in the new Dominions, shall, in those Dominions and in the 
other territories which were included in India before the 
appointed day, perform in relation to His Majesty's military 
forces, not being Indian forces. the same functions as were, 
before the appointed day. performed by them, or by the 
* uthorities corresponding to them, whether hy virtve of the 
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Army Act or otherwise, and the matters for . which 
provision is to be made by orders of the Governor-General 
under the preceding provisions of this Act shall include the 
facilitating of the withdrawal from the new Dominions 
and other territories aforesaid of His Majesty’s military forces, 
not being Indian forces. 


(4) The provisions of sub-sections (2) and (3) of this 
section shall apply in relation to the air forces of His 
Majesty, not being Indian air forces, as they apply in 
relation to His Majesty’s military forces, subject, however, 
to the necessary adaptations, and, in particular, as if— 


(a) for the references to the Army Act there were 
substituted references to the Air Force Act; and 


(b) for the reference to Part II of the Third Schedule to 
this Act there were substituted a reference to 
Part IIT of that Schedule. 


13. Naval Forces. ~—(1) In the application of the Naval 
Discipline Act to His Majesty’s Naval Forces, other than 
Indian Naval forces, references to His Majesty’s navy and 
His Majesty’s ships shall not, asfrom the appointed day, 
nels references to His Majesty’s Indian navy or the ships 
thereof 


(2) In the application of the Naval Discipline Act by 
virtue of any law made in India before the appointed day to 
Indian naval forces, references to His Majesty’s navy and His 
Majesty's ships shall, as from the appointed day, be deemed to 
be and to be only, references to His Majesty’s Indian navy and 
the ships thereof. 


(3) In section ninety B of the Naval Discipline Act 
(which, in certain cases, subjects officers and men of the Royal 
Navy ani Royal Marines to the law and customs of the ships 
and naval forces of other parts of His Majesty’s dominions) the 
words ‘‘or of India” shall be repealed as from the appointed 
day, wherever those words occur. 


14. Provisions as to the Secretary of State and the 
Auditor of {ndian Home Accounts.—(1) A Secretary of 
State. or such other Minister of the Crown as may be de- 
signated in that behalf by Order in Council under the Ministers 
of the Crown (Transfer of Functions) Act, 1946,is hereby 
authorised to continue for the time being the performance, on 
behalf of whatever government or governments may be 
concerned, of functions as to the making of payments and 


Indian Independence Act. 18 


other matters similar to the functions which, up to the appoint- 
ed day, the Secretary of State was performing on behalf of 
governments constituted or continued under the Government 
of India Act, 1935. 


(2) The functions referred to in sub-section (1) of this 
section include functions as respects the management of, and 
the making of payments in respect of, government debt, and 
any enactments relating to such debt shall have effect ac- 
cordingly : 


Provided that nothing in this sub-section shall be con- 
strued as continuing in force so much of any enactment as 
empowers the Secretary of State to contract sterling loans 
on behalf of any such Government as aforesaid or as apply- 
ing to the Government of either of the new Dominions 
the prohibition imposed on the Governor-General in 
Council by section three hundred and fifteen of the Govern- 
ment of India Act, 1935, as respects the contracting of ster- 
ling loans. 


(8) Asfrom the appointed day, there shall not be any 
such advisers of the Secretary of State as are provided for 
by section two hundred and seventy-eight of the Govern- 
ment of India Act, 1935, and that section, and any provi- 
sions of that Act which require the Secretary of State to 
obtain the concurrence of his advisers, are hereby repealed 
as from that day. 


(4) The Auditor of Indian Home Accounts is hereby 
authorised to continue for the time being to exercise his 
functions as respects the accounts of the Secretary of State 
or any such other Minister of the Crown as is mentioned in 
sub-section (1) of this section, both in respect of activities 
before, and in respect of activities after, the appointed day. 
in the same manner, as nearly as may be as he would have 
done if this Act had not been passed. 


15. Legal proceedings by and against the Secretary 
of State.—(1) Notwithstanding anything in this Act, and in 
particular, notwithstanding any of the provisions of the last pre- 
ceding section, any .provision of any enactment which, but for 
the passing of this Act, would authorise legal proceedings to be 
taken, in India or elsewhere by or against the Secretary of 
State in respect of any right or liability of India or any part 
of India shall cease to have effect on the appointed day, and 
any legal proceedings pending by virtue of any snch provi- 
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sien on the appointed day shall, by virtue of this Act, abate on 
the appointed day, so faras the Secretary of State is con- 
cerned. 


(2) Subject to the provisions of this sub-section. anv 
legal proceedings which, but for the passing of this Act, could 
have been brought by or against the Secretary of State in 
respect of any right or liability of India, or any part of India, 
shal) instead be brought :— 


(a) in the cage of proceedings inthe United Kingdom. 
by or against the High Commissioner : 


(b) in the case of other proceedings. by or against such 

person as may be designated by order of the 

Governor-General under the preceding provisions 

of this Act or otherwise by the law of the new 
Dominion concerned, 

and any legal proceedings by or against the Secretary of 

State in respect of any such right or liability as aforesaid 

which are pending immediately before the appointed day 

shall be continued by or against the High Commissioner 


ot ae the case may be. the person designated as afore- 
said : 


Provided that, at any time after the appointed day. 
the right conferred by this sub-section to bring or’ con- 
tinue proceedings may, whether the proceedings are by. 
or are against, the High Commissioner or person desig- 
nated as aforesaid, be withdrawn by a law of the Legis- 
lature of either of the new Dominions so far as that 
Dominion is concerned, and any such law may operate 
as respects proceedings pending at the date of the passing 
of the law. 


(8) In this section, the expression “the High Com- 
missioner’? means, in relation to each of the new Dominions, 
any such officer ag may for the time being be authorised 
to perform in the United Kingdom, in relation to that 
Dominion, functions similar to those performed before the 
appointed day, in relation to the Governor-General in Council. 
by the High Commissioner referred to in section three 
hundered and two of the Government of India Act, 1935: 
and any legal proceedings which. immediately before the 
appointed day. are the subject of an appeal to His Majesty 
in Council, or of a petition for special leave to appeal to 
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His Majesty in Council, shall be treated for the purposes 
of this section as legal proceedings pending in the United 
Kingdom. | | | 


16. Aden.—(1) Sub-sections (2) to (4) of section two 
hundered and eighty-eight of the Government of India 
Act, 1935 (which confer on His Majesty power to make by 
‘Order in Council provision for the government of Aden) shall 
cease to have effect andthe British Settlements Acts, 1887 
and 1945, (which authorise His Majesty to make lawa and 
establish institutions for British Settlements as defined in 
‘those Acts) shall apply in relation to Aden as if it wore a 
British Settlement as so defined. 


(2) Notwithstanding the repeal of the said sub-sections (2) 

to (4), the Orders in Couneil in force thereunder at the date of 
the passing of this Act shall continue in force, but the 
‘gaid Orders in Council, any other Orders in Council made 
under the Government of India Act, 1935, in so far as they 
apply to Aden, and any enactments applied to Aden or 
amended inrelation to Aden by any such Orders in Council 
as aforesaid, may be repealed, revoked or amended un- 
der the powers of the British Settlements Acts, 1887 
and 1945. 


(3) Unless and until provision td the contrary is made 
as respects Aden under the powers of the British Sattte- 
ments Acts, 1887 and 1945, or, as respects the new 
‘Deminion in question, by a law of the Legislature of that 
Dominion, the provisions of the said Orders in Council-and 
enactments relating to appeals from any courts in Aden to 
any courts which wil!, after the appointed day, be in 
either of the new Dominions, shall continue in force in 
their application both to Aden and to the Dominion in ques- 
tion, and the Jast mentioned courts shall exercise their 
jurisdiction accordingly. 


17. Divorce jurisdiction.—(1) No court in either of 
‘the new Dominions shall. by virtue of the Indian and Colonial 
Divorce Jurisdiction Acts. 1926 and 1940, have jurisdiction 
in or in relation to any proceedings for the dissolution. of a 
marriage, unless those proceedings were instituted: before the 
appointed day, but, save as aforesaid and subject to any pro- 
vision to the contrary which may hereafter be made by any 
Act of the Parliament of the United Kingdom or by any law 
-of the Legislature of the new Dominion concerned, all courts 
xin the new Dominions shall have the same jurisdiction under 
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the. said Acta as they would have had ifthis Act had not 
been passed. 


(2) Any rules made on or after the appointed day rnder 
sub-section (4) of section one of the Indian and Colonial 
Divorce Jurisdiction Act, 1926, for acourt in either of the 
new Dominions shall, instead of being made by the Secretary 
of State with the concurrence of the Lord Chancellor, be 
made by, such authority as may be determined by the law of 
the Dominion concerned, and so much of the said sub-section 
and of any .rules in force thereunder immediately before the 
appointed day as require the approval of the Lord Chancellor 
to the nomination for any purpose of any judges of any such 
court shall cease to have effect, 


(8) «~The reference in sub-section (1) of this section to 
proceedings for a decree for the dissolution of a marriage 
include references to proceedings for such a decree of pre- 
sumption of death and dissolution of a marriage as is autho- 
rised by section eight of the Matrimonial Causes Act, 1937. 


"(4) Nothing in this section affects any court ontside 
the new Dominions, and the power conferred by section two 
of the Indian and Colonial Divorce Jurisdiction Act, 1926, 
ta apply certain provisions of that Act to other parts of His 
Majesty’s dominions as they apply to India shall be deemed 
to be power to apply those provisions as they would have 
applied to. India if this Act had not been passed. 


' 18. Provisions as to existing laws, etc —(1) In so 
far as any Act of Parliament, Order in Council, order, rule, 
regulation or other instrument passed or made before the 
appointed day operutes otherwise than as part of the law of 
British India or the new Dominions. references therein to 
India or British India, however worded and whether by 
name or not, shall, in so far as the context permits and oxcept 
so far as Parliament may hereafter otherwise provide, be 
construed as, or as including, references to the new Domi 
nions, taken together, or taken separately, according as the 
cixotnstances and subject matter may require: 


Provided that nothing in this sub-section shall be con- 
strned as continuing in operation any provision in s0 far as. 
the | ‘continuance thereof as adapted by this sub-section is 


in ousistent, with any of the provisions of this Act other than. 
this : section. 
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(2) Subject to the provisions of sub-section (1) of 
this section and,to any other express provision of this Act, 
the Orders in Council made under sub-section (5) of section 
three hundred and eleven of the Government of India Act. 
1985, for adapting and modifying Acts of Parliament shall, 
except so far as Parliament may hereafter otherwise provide, 
continue in force in relation to all Acts in so far as they operate 
otherwise than as part of the law of British India or the 
new Dominions. 


(8) Save as otherwise expressly provided in this Act, the 
law of British India and of the several parts thereof existing 
immediately before the appointed day shall, so far as applicable 
and with the necessary adaptations, continue as the law of 
each of the new Dominions and the several parts thereof until 
other provision is mude by laws of the Legislature of the 
Dominion in question or by any other Legislature or other 
authority having power in that behalf. 


(4) It is hereby declared that the Instruments of Instruc- 
tions issued before the passing of this Act by His Majesty to 
the Governor-Genera] and the Governors of Provinces lapse as 
from the appointed day, and nothing in this Act shall be con- 
strued as continuing in force any provision of the Govern- 
ment of India Act, 1935, relating to such Instruments of 
Instructions. 


(5) As from the appointed day, so much of any enactment 
as requires the approval of His Majesty in Council co any rules 
of court shall not apply to any court in either of the new 
Dominions. 


19. Interpretation, etc.—(1) References in this Act 
to the Governor-General shall, in relation to any order to be 
made or other act done on or after the appointed day, be 
construed— 


(a) where the order or other act concerns one only of 
the new Dominions, as references to the Governor- 
General of that Dominion ; 


(b) where the order or other act concerns both of the 
new Dominions and the same person is the Governor- 
General of both those Dominions, as references to 
that person ; and 


(c) in any other case, as references to the Governors- 
General of the new Dominions, acting Jointly. 
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(2) References in this Act to the Governor-General shall, 
in relation to any order to be made or other act done before 
the appointed day, be construed as references to the Governor- 
General of India within the meaning of the Government of 
India Act, 1985, and so much of that or any other Act as 
requires references to the Governor-General to be construed 
as references to the Governor-General in Council shall not 
apply to references to the Governor-General in this Act. 


(3) References in this Act to the Constituent Assembly 
of a Dominion shall be construed as references— 


(a) in relation to India, to the Constituent Assembly, the 
first sitting whereof was held on the ninth day of 


December, nineteen hundred and forty-six, modi- 
fied— 


(i) by the exclusion of the members representing 
Bengal, the Punjab, Sind and British Baluchistan ; 
and 


(i) should it appear that the North-West Frontier 
Province will from part of Pakistan, by the exclu- 
sion of the members representing that Province ; 
and 


(144) by the inclusion of members representing West 
Bengal and East Punjab ; and 


(iv) should it appear that, on the appointed day, a part 
of the Province of Assam is to form part of the 
new Province of East Bengal, by the exclusion of 
the members theretofore representing the Province 
of Assam, and the inclusion of members chosen to 
represent the remainder of that Province ; 


(b) in relation to Pakistan, to the Assembly set up or 
about to be set up at the date of the passing of this 
Act under the authority of the Governor-General as 
the Constituent Assembly for Pakistan : 


Provided that nothing in this sub-section shall be con- 
atrued as affecting the extent to which representatives of the 
Indian States take part in either of the said Assemblies, or ag 
preventing the filling of casual vacancies in the said Assemblies, 
or a8 preventing the participation in either of the said Assem- 
‘blies in accordance with such arrangements as may be made 
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in that behalf, of representatives of the tribal areas on the 
borders of the Dominion for which that Assembly sits, and the 
powers of the said Assemblies shall extend, and be deemed 
always to have extended, to the making of provision for the 
matters specified in this proviso. 


(4) In this Act, except so far as the context otherwise 
requires— 


References to the Government of India Act, 1985, 


include references to any enactments amending or | 


supplementing that Act, and, in particular, refer- 
ences to the India (Central Government and Legis- 
lature) Act, 1946 : 


‘India’, where the reference is to a state of affairs 


existing before the appointed day or which would.- 


have existed but for the passing of this Act, has 
the meaning assigned to it by section three 
hundred and eleven of the Government of India 
Act, 1935 ; 


‘Indian forces” includes all His Majesty’s Indian 
forces existing before the appointed day and also 
any forces of either of the new Dominions ; 


“Pension” means, in relation to any person, a pension, 
whether contributory or not, of any kind whatso- 
ever payable to or in respect of that person, and 
includes retired pay so payable, a gratuity so pay- 
able and any sum or sums so payable by way 
of the return, with or without interest thereon or 
other additions thereto, of subscriptions to a provi- 
dent fund ; 


“Province” means a Governor’s Province ; 


“remuneration” includes leave pay, allowances and the 
cost of any privileges or facilities provided in kind. 


(5) Any power conferred by this Act to make any order 


~ 


includes power to revoke or vary any order previously made in 


the exercise of that power. 


20. Short title.—This Act may be cited as the Indian 
Independence Act, 1947. 
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SCHEDULES 
FIRST SCHEDULE 


Section 3 
BENGAL DISTRICTS PROVISIONALLY INCLUDED IN THE New 


PROVINCE OF EAST BENGAL. 


In the Chittagong Division, the Districts of Chittagong, 
Noakhali and Tippera. 


In the Dacca Division, the districts of Bakarganj, Dacca, 
Faridpur and Mymensingb. 


In the Presidency Division, the districts of Jessore, 
Murshidabad and Nadia. 


In the Rajshahi Division, the districts of Bogra, Dinajpur, 
Malda, Pabna, Rajshahi and Rangpur. 


SECOND SCHEDULE 
Section 4 
DISTRICTS PROVISIONALLY INCLUDED IN THE NEW PROVINCE OF 
West PunsasB 


In the Lahore Division, the districts of Gujranwal 
Gurdaspur, Lahore, Sheikhupura and Sialkot. 


In the Rawalpindi Division, the districts of Attock, 
Gujrat, Jhelum, Mianwali, Rawalpindi and Shahpur. 


In the Multan Division, the districts of Dera Ghazi Khan, 
Jhang, Lyallpur, Montgomery, Multan and Muzaffargarh. 
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_ THIRD SCHEDULE 7 
Section 12 7 


MODIFICATIONS OF ARMY ACT AND AIR FoRCE ACT IN 


RELATION TO BrRITIsa FORCES 


Part I 


Modifications of Army Act applicable also to- Air’ 
Force Act 


1, The proviso to section forty-one (which * limits the 
jurisdiction of courts martial) shall not apply to: ‘ offences 
committed in either of the new Dominions or in any ‘of the 
other territories which were ‘included in India petore the 
eppomter day. 


2, ah section forty-three (which relates to eeuslewl 
the words “with the approval of the Governor-General ‘of 
India in Council” shall be omitted. 


3. In sub-sections (8) and (9) of section fifty-four (which, 
amongst other things, require certain sentences to be confirmed 
by the Governor-General in Council) the words “India or”, 
the words ‘by the Governor- General, or, as the case may be” 
and the words “In India, by the Governor-General, or, if he 
has been tried” shall be omitted. 


4. In sub-section (3) of section seventy-three Cwhich 
provides for the nomination of officers with power to dispense 
with courts martial for desertion and fraudulent enlistment) 
the words ‘with the approval of the Governor-General” shall 
be omitted. 


5. The powers conferred by sub-section (5) of section 
ove hundred and thirty (which provides for the removal 
of insane persons shall not be exercised except with the 
consent of the officer commanding the forces in the new 
Dominions. 


6. In sub-section (2) of section one hundred and 
thirty-two (which relates to rules regulating service prisons 
and detention barracks) the words ‘and in India for the 
Governor-General” and the words “the Governor-General’ 
shall be omitted except as respects rules made oe the 
appointed day. 
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9, In the cases specified in sub-section (1) of section one- 
hundred and thirty-four, inquests shall be held in all cases. 
in accordance with the provisions of sub-section (3) of that 
section. 


8. In section one hundred and thirty-six (which relates 
to deductions from pay), in sub-section (1) the words ‘India 
or” and the words “being in the case of India a law 
of the Indian legislature’, and the whole of sub-section (2) 
shall be omitted. 


9, In paragraph (4) of section one hundred and thirty- 
seven (which relates to penal stoppages from the ordinary pay 
of officers), the words “ or in the case of officers serving in 
India the Governor-General” the words “India or” and the 
words ‘for India or, as the case may be” shall be omitted. 


10. In paragraph (12) of section one hundred and seven- 
ty five and paragraph (11) of section one hundred and seventy- 
six (which apply the Act to certain members of His Majesty’ 8 
Indian Forces and to certain other persons) the word “Indian’’ 
sha)] be omitted wherever it occurs. 


11. In sub-section (1) of section one hundred and eighty 
(which provides for the punishment of misconduct by civilians 
in relation to courts martial) the words “India or” shall be 
omitted wherever they occur. 


12. In the provisions of section one hundred and eighty- 
three rejating to the reduction in rank of non-commissioned 
officers, the words ‘with the approval of the Governor-General” 
shall be omitted in both places where they occur. 


Part II 
Modifications of Army Act 


Section 184B (which regulates relations with the Indian 
Air Force) shall be omitted. 


Part III 
Modtfications of Air Force Act. 
1. In section 179D (which relates to the attachment of 


officers and airmen to Indian and Burma Air Forces), the 
words “by the Air Council and the Governor-General of 
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India, or, as the case may be”, andthe words ‘India or”, 
wherever those words occur, shall be omitted. 


2. In section 184B (which regulates relations with Indian: 
and Burma Air Forces) the words “India or’ and the words. 
‘by the Air Council and the Governor-General of India or, 
as the case may be” shall be omitted. 


3. Sub-paragraph (e) of paragraph (4) of section one hun- 
dred and ninety (which provides that officers of His Majesty’s. 
Indian Air Force are to be officers within the meaning of the: 
Act) shall be omitted. 


‘REPORT OF THE BENGAL BOUNDARY COMMISSION * 
To 
His EXCELLENCY THE GOVERNOR-GENERAL 


1. I have the honour to present the decision and award 
of the Bengal Boundary Commission, which, by virtue of 
section 3 of the Indian Independence Act, 1947, is represented 
by my decision as Chairman of that Commission. This award 
relates to the division of the Province of Bengal and the 
-Commiasion’s award in respect of the District of Sylhet and 
areas adjoining thereto wil) be recorded in a separate report. 


2 The Bengal Boundary Commission was constituted by 
the announcement of the (tovernor-General, dated the 30th of 
June, 1947, Reference No. D650/7/47—R. The members of the 
‘Commission thereby appointed were— 


Mr. Justice Bijan Kumar Mukherjea. 

Mr. Justice C. C. Biswas, 

Mr. Justice Abu Saleb Mohamed Akram, and 
Mr. Justice S. A. Rahman. 


I was subsequently appointed Chairman of this Commis- 
810n. 


3. The terms of reference of the Commission, as set 
out in the announcement, were as follows — 


“The Boundary Commission is instrncted to demarcate 
the boundaries of the two parts of Bengal on the basis of 
ascertaining the contiguous areas of Muslims and non-Muslims. 
In doing so, it will also take into account other factors.” 


We were desired to arrive at a decision as soon as possi- 
‘ble before the 15th of August. 


* Gazette of India Extraordinary dated August 17th, 1947 —Legisla- 
tive Department Notification No. F. 68/47—R. 
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4 After prelintinary meetings, the Commission invited 

he submission of memoranda and representations by interested 

parties. A very large number of memoranda and representa- 
tions was received. 


6. The public sittings of the Commission took place at 
‘Calcutta, and extended from Wednesday the 16th of July 1947, 
‘to Thursday the 2tth of July 1947, inclusive, with the exception 
of Sunday, the 20th of July. Arguments were presented to the 
‘Commission by numerous parties on both sides, but the main 
case3 were presented by counsel on behalf of the Indian 
National Congress, the Bengal Provincial Hindu Mahasabha 
and the New Bengal Association on the one hand, and on 
behalf of the Muslim League on the other. In view of the fact 
that [ was acting also. as Chairman of the Punjab Boundary 
‘Commission, whose proceedings were taking place simulta- 
neously with the proceedings of the Bengal Boundry Commis- 
sion, I did not attend the public sittings in person, but made 
arrangements to study daily the record of the proceedings and 
all material submitted for our consideration. : 


.§. After the close of the public sittings, the remainder 
-of the time of the Commission was devoted to clarification and. 
discussion of the issues involved. Our discussions took place 
at Calcutta. 


- J. ‘The question of drawing 2 satisfactory boundary line 
under our terms of reference between East and West Bengal 
was one to which the parties concerned propounded the most 
diverse solutions. The province offers few, if any, satisfactory 
‘natural boundaries, and, its development has been on lines that 
do not well accord with a division by contiguous majority areas 
-of Muslim and non-Muslim mojorities. 


8. In my view, the demarcation of a boundary. line 
between East and West Bengal depended on the answers to be 
given to certain basic questions which may be piaked: ag 
follows :— 


. (1) To which State was the City of Calcutta to ba assign. 
-ed, or was it possible to adopt any method of dividing the se 
‘between the two States ? 


(2) If the City of Calcutta must be assigned as a wisi 
‘to one or other of the States, what where its indispensable. 
-claims to the control of territory, such as all or part-of the 
Nadia River system or the Kulti rivers, upon which the life of 
Calcutta a3 a city and port depended ? 


4 
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(3) Could the attractions of the Ganges-Padma-Madhu- 
mati river line displace the strong claims of the heavy concern- 
tration of Muslim majorities in the districts of Jessore and 
Nadia without doing too great a violence to the principle of our 
terms of reference ? 


(4) Could the district of Khulna usefully be held by a 
State different from that which held the district of Jessore ? 


(5) Was it right to assign to Eastern Bengal the consider- 
able block of non-Muslim majorities in the districts of Malda 
and Dinajpur ? 


(6) Which State’s claim ought to prevail in respect of 
the Districts of Darjeeling and Jalpaiguri, in which the Muslim 
population amounted to 2.42 per cent. of the whole in the case 
of Darjevling, and to 23.08 per cent. of the whole in the case 
of Jalpaiguri, but which constituted an area not in any natural 
sense contiguous to another non-Muslim area of Bengal ? 


(7) To which State should the Chittagong Hill Tracts be 
assigned, an area in which the Muslim population was only 
3 per cent. of the whole, but which it was difficult to assign to 
a State different from that which controlled the district of 
Chittagong itself ? 


9. After a much discussion, my colleagues found that 
they were unable to arrive at an agreed view on any of 
these major issues. There were of course considerable 
areas of the Province inthe south-west and north-east and 
east, which provoked no controverosy on either side : 
but, in the absence of any reconciliation on all main 
qnestions affecting the drawing, of the boundary itself, my 
colleagues assented to the view at the close of discus- 
sion that I had no alternative but to proceed to give my 
own decision. 


10. This I now proceed to do but I should like at : 
the same time to express my gratitude to my colleagues 
for their indispensable assistance in clarifying and discussing 
the difficult questions involved. The demarcation of the 
boundary line is described in detail in the schedule which 
forms Annexue A to this award, and inthe map* attached 
thereto, Annexure B. The map is annexed for purposes 
of illustration, and if there should be any divergence 
between the boundary as described in Annexure A and as. 
delineated on the map in Annexure B, the description in 
Annexure A is to prevail. - 


* not printed. 
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11. I hava.done what I can in drawing the line to 
eliminate any avoidable cutting of railway communications 
and of river systems, which are of importance to the life 
of the province: but it is quite impossible to draw a 
boundary under our terms of reference without causing 
gome interruption of this sort, and I can only express the 
hope that arrangements can be made and maintained 
‘between the two States that will minimize the consequences 
of this interruption as far as possible. 


CYRIL RADCLIFFE. 
New DE.LHI, 


The 12th August, 1947. 
THE SCHEDULE 


ANNEXURE A 


1. Aline shall be drawn along the boundary between 
the Thana of Phansidewa inthe District of Darjeeling and 
the Thana Tetnlia in the District of Julpaiguri from the 
point where the boundary meets the Province of Bihar 
and then along the boundary between the Thanas of Tetulia 
and Riajganj: the Thanas of Pachagar and Rajganj, and 
the Thianas of Pachiagar and Jalpaiguri, and shall then continue 
along the northern corner of the Thana Debiganj to the 
boundary of the State of Cooch-Behar. The District of 
Darjeeling ant <> mnch of the District of Jalpaiguri as lies 
north of this line sha‘! belong to West Bengal. but the Thana 
of Patgram and any other portion of Jalpaiguri District which 
lies to the east or south shall belong to East Bengal. 

2, A line shall then be drawn from the point where the 
boundary between the Thanas of Haripur and Raiganj in the 
District of Dinajour meets the border of the Province of Bihar 
to the point where the boundary between the Districts of 24 
Parganas and Khulna meets the Bay of Bengal. This line shall - 
follow the course indicated in the following paragraphs. So much 
of the Province of Bengal as lies to the west of it shall belong 
to West Bengal. Sutject to what has been provided in para- 
‘graph lt above with regard to the Districts of Darjeeling and 
Jalpaiguri. the remainder of the Province of Bengal shall 
belong to East Kengal. 


3. The line shall run along the boundary between the 
following Thanas : 
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«a .Haripur and Raiganj; Haripur and Hemtabad; Ranisankail 
end Hemtabad ; Pirganj and Hemtabad ; Pirganj and Kaliganj ; 
Bochaganj and Kaliganj): Biral and Kaliganj; Biral and 
Kushmundi; Biral and Gangarampur; Dinajpur and Ganga- 
rampur ; Dinajpur aid Kumerganj ; Chirirbandar and Kumar- 
gan}; Phulbar]) and Komarganj; Phulbari and Balurghat. 
It shall terminate at the point where the boundary _ be- 
tween Phulbari and Balurghat meets the north-south line of 
the Bengal-Assam Railway in the eastern corner of the Thana 
of Balurghat. The line shall turn down the western edge of 
the railway lands belonging to that railway and follow that 
edge until it meets the boundary between the Thanas of 
Balurghat and Panchbibi. 


4. From that point the line shall run along the boundary 
between the following Thanas : 


Balurghat and Panchbibi; Balurghat and Joypurhat ; 
Ba!urghat and Dhamzirhat; Tapan and Dhamairhat ; Tapan and 
Patnitala ; Tapan and Porsha ; Bamangola and Porsha ; Habib- 
pur and Porsha; Hualilpur and Gomastapur; Habibpur and 
Bholahat ; Malda and Bholahat ; English Bazar ard Bholahat ; 
English Bazar and Shibyanj); Kaliachak and Shibganj; to the 
point where the boundary between the two last mentioned 
thanas meets the bouidury between the Districts of Malda and 
Murshidabad on the river Ganges. 


5. The line shall then turn soutb-east down the River 
Ganges along the boundary between the Districts of Malda and 
Murshidabad; Rajshahi and Murshidabad ; Rajshahi and Nadia ; 
to the point in the north-western corner of the District of Nadia 
where the channel of the River Mathabanga takes off from the 
River Ganges. The district boundaries, and not the actual 
course of the River Gunges, shall constitute the boundary 
between East and West Bengal. 


6. From the point on the River Ganges where the chan- 
nel of the River Mathabanga takes off, the line shall run along 
that channel to the northernmost point where it meets the 
boundary between the Thanas of Daulatpurand Karimpur. The 
middle line of the main channel shall constitute the actual 
boundary. 


7. From this point the boundary between East and West 
Bengal shall run along the boundaries between the Thanas of 
Daulatpur and Karimpur ; Gangani and Karimpur ; Meherpur 
and Karimpur ; Meherpur and Tehatta; Meherpur and Chapra; 
Damurhuda and Chapra ; Damurhuda and Krishnaganj ; Chuad- 
anga and Krishnagapnj ; Jibannagar.and Krishnagan) ; Jibannagar 
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and Hanskhali; Maheshpur and Hanskhali; Maheshpur and 
Ranaghat ; Maheshpur aud Bongaon ; Jhikargacha and Bongaon; 
Sarsa and Bongaon; Sarsa and Gaighata; Gaighata and Kalaroa ; 
to the point where the boundary between those thanas meets 
the boundary between the Districts of Khulna and 24 Parganas, 


8. The line shall then run southwards along the bound- 
ary between the Districts of Khulna and 24 Parganas, to the 
point where that boundary meets the Bay of Bengal. 








:03 
REPORT OF THE BENGAL BOUNDARY COMMISSION 
(SYLHET DISTRICT.) 

To 
His EXCELLENCY THE GOVERNOR-GENERAL. 


1. I have the honour to present the report of the Bengal 
Boundary Commission relating to Sylhet District and the ad- 
joining districts of Assam. By virtue of Section 3 of the Indian 
Independence Act, 1947, the decisions contained in this report 
become the decision and award of the Commission. 


2. The Bengal Boundary Commission was constituted as 
stated in my report dated the 12th of August 1947 with regard 
to the division of the Province of Bengal into East and West 
Bengal. Our terms of reference were as follows :— 


“~The Boundary Commission is instructed to demarcate 
the boundaries of the two parts of Bengal on the 
basis of ascertaining the contiguous majority areas 
of Muslims and non-Muslims. In doing so, it will 
also take into account other factors. 


In the event of the referendum in the District of Sylhet 
resulting in favour of amalgamation with Eastern 
Bengal, the Boundary Commission will also demar- 
cate the Muslim majority areas of Sylhet District 
and the contiguous Muslim majority areas of the 
adjoining districts of Assam.” 


8. After the conclusion of the proceedings relating to 
Bengal the, Commission invited the submission of memoranda 
and representations by parties interested in the Sylhet question. 
A xuumber of such memoranda and representations was 


received. 
4. The Commiasion held open sittings at Calcutta on the 


Ath, 5th, and 6th days of August 1947, for the purpose of hearing 
arguments. The main arguments were conducted on the one 
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aside by counsel on behalf of the Goverament of East Bengal and 
the Provincial and District Muslim Leagues; and on the other 
side, by counsel on behalf of the Government of the Province 
of Assain and the Assam Provincial Congress Committee and the 
Assam Provincial Hindu Mahasabha. I was not present in pers- 
_on at the open sittings as I was atthe time engaged in the 
proceedings of the Punjab Boundary Commission which were 
taking place simultaneously, but I was supplied with the daily 
record of the Sylhet proceedings and with all material submitted 
for the Commission’s consideration. At the close of the open 
sittings, the members of the Commission entered into discussions 
with me as to the issues involved and the decisions to be come 
to. These discussions took place at New Delhi. 


5. There was an initial difference of opinion as to the 
scope of the reference entrusted to the Commission. Two of my 
colleagues took the view that the Commission had been given 
authority to detach from Assam and to attach to East Bengal 
any Muslim majority areas of any part of Assam that could be 
described as contiguous to East Bengal, since they construed 
the words “the adjoining districts of Assam” as meaning any 
districts of Assam that adjoined East Bengal. The other two 
of my colleagues took the view that the Commission’s power of 
detaching areas from Assam and transferring them to East 
‘Bengal was limited tothe District of Sylhet and contiguous 
Muslim majority areas (if any) of other districts of Assam that 
adjoined Sylhet. The difference of opinion was referred to me 
for my casting vote, ani I took the view that the more limited 
construction of our terms of reference was the correct one and 
that the “adjoining districts of Assam” did not extend to other 
districts of Assam than those that adjoined Sylhet. The 
Commission accordingly proceeded with its work on this 
basis. | 


6. It was argued before the Commission on behalf of the 
‘Government of East Bengal that on the true construction of our 
terms of reference and section 3 of the Indian Independence 
Act, 1947, the whole of the District of Sylhet at least must be 
transferred to East Bengal and the Commission had no option 
but to act upon this assumption. All my colleagues agreed in 
rejecting this argument. and I concur in their view.. 


7. We faund some difficulty in making up our minds 
‘whether, under our terms of reference, we were to approach the 
‘Sylhet question in the same way asthe question of partitioning 
Bengal, since there were some differences in the language em- 
‘ployed. But all my colleagues came to the conclusion that we 
‘were intended to divide the Sylhet and adjoining districts of 


BOA »& 
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Assam between Esat Bengal ani the Province of Assam 
on the basis of contiguous majority areas of Muslims and 
non-Muslims, but taking into account other factors, I am glad to | 
adopt this view. 


8. The members of the Commission were however unable 
to arrive at an agreed view as to how the boundary lines should 
be drawn, and after discussion of their differences, they 
invited me to give my decision. This I now proceed 
to do. 


9. In my view, the question is limited to the districts of 
Sylhet and Cachar, since of the other districts of Assam that 
can be said to adjoin Sylhet neither the Garo Hills nor the 
Khasi and Jaintia Hills nor the Lushai Hills have anything 
approaching a Muslim majority of population in respect of which 
a claim could be made. 


10. Out of 35 thanasin Sylhet, 8 have non-Muslim maj- 
orities ; but of these eight, two—Sulla and Ajmiriganj (which is in 
any event divided almost evenly between Muslims and non-Musl- 
ims), are entirely surrounded by preponderatingly Muslim areas, 
and must therefore go with them to East Bengal. The other 
six thanas comprising a population of over 530,000 people stret- 
ch ina continuous line along part of the southern border of Sylhet 
District. They are divided between two sub-divisions, of 
which one. South Sylhet, comprising a population of over 515,000 
people, has in fact a non-Muslim majority of some 40,000 ; 
while the other, Karimganj, with a population of over 
568,000 people has a Muslim majority that is a little 
larger. 


11. With regard to the District of Cachar, one thana, Hail- 
akandi, has a Muslim majority and is contiguous to the Muslim 
thanas of Badarpur and Karimganj in the District of Sylhet. 
This thana forms, with the thana of Katlichara immediately to 
its south, the sub-division of Hailakandi, and in the sub-division 
as a whole Muslims enjoy a very small majority being 51 per 
cent of the total population. I think that the dependence of 
Katlichara on Hailakandi for normal communications makes 
it important that the area should be under one jurisdiction, and 
that the Muslims would have at any rate a strong presumptive 
claim for the transfer of the sub-division of Hailakandi, comp- 
rising a population of 166,536, from the Province of Assam to 
the Province of East Bengal. 


12. But astudy of the map shows, in my judgment, that 
a division on these lines would present problems of administra- 
tion that might gravely affect the future welfare and happiness 
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of the whole District. Not only would the six non-Muslim thanas 
of Sylhet be completely divorced from the rest of Assam if the 
Muslim claim to Hailakandi were recognised, but they form a 
strip running east and west whereas the natural division of the 
Jand is north and south and they effect an awkward severance of 
the railway line through Sylhet, so that, for instance, the junc- 
tion for the town of Sylhet itself, the capital of the district, 
would lie in Assam, not in East Bengal. 


13. In those circumstances I think that some exchange 
of territories must be effected if a workable division is to result. 
Some of the non-Muslim thanas must goto Mast Bengal and 
some Muslim territory and Hailakandi must be retained by 
Assam. Accordingly I decide and award as follows :— 


A line shall be drawn from the point where the boundary 
between the Thanas of Patharkandi and Kulaura meets ‘the 
frontier of Tripura State and shall run north along the boundary 
between those Thanas, then along the boundary between the 
Thanas of Patharkandi and Barlekha, then along the boundary 
between the Thanas of Karimganj and Barlekha, and then 
along the boundary between the Thanas of Karimganj and 
Beani Bazar to the point where that boundary meets the River 
Kusiyara. The line shall then turn to the east taking the 
River Kusiyara as the boundary and run to the point where 
that river meets the boundary between the Districts of Sylhet 
and Cachar. The centre line of the main stream or channel 
shall constitute the boundary. So much of the District of 
Sylhet as lies to the west and north of this line shall be 
detached from the Province of Assam and transferred to the 
Province of East Bengal. No other part of the Province of 
Assam shall be transferred. 


14. For purposes of illustration a map* marked A is 
attached on which tha line is delineated. Inthe event of any 
divergence between the line as delineated on the map and as 
described in paragraph 13, the written description is to 
prevail. 

New DELHI, CYRIL RADCLIFFE, 
The 13th August 1947, 


REPORT OF THE PUNJAB BOUNDARY COMMISSION 
To 





His EXCELLENCY THE GOVERNOR-GENERAL 


1. I have the honour to present the decision and award 
of the Punjab Boundary Commission which, by virtue of 


nee ES 


* Not Printed. 
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section 4 of the Indian Independence Act, 1947, is represented 
by my decision as Chairman of that Commission. 


2. The Punjab Boundary Commission was constituted by 
the announcement of the Governor-General dated the 380th of 
-June 1947, Reference No. D50/7/47R. The members of the 
Commission thereby appointed were— 


Mr. Justice Din Muhammad, 
Mr. Justice Muhammad Munir, 
Mr. Justice Mehr Chand Mahajan, and 
Mr. Justice Teja Singh. 
T was subsequently appointed Chairman of this Commission. 


3. The terms of reference of the Commission, as set out 
in the announcement, were as follows :— 


“The Boundary Commission is instructed to demar- 
cate the boundaries of the two parts of the 
Punjab on the basis of ascertaining the conti- 
guous majority areas of Muslims and non- 
Muslims. In doing so, it will also take into 
account other factors.” 


‘We were desired to arrive at a decision as soon as possible 
before the 15th of August. 


4, After preliminary meetings, the Commission invited 
the submission of memoranda and representations by interested 
parties. Nuinerous memoranda and representations were 
received. 


5. The public sittings of the Commission took place at 
Lahore, and extended from Monday the 21st of July 1947, to 
‘Thursday the 31st of July 1947, inclusive, with the exteption 
of Sunday, the 27th of July. The main arguments were 
conducted by counsel on behalf of the Indian National 
Congress, the Muslim League, and the Sikh members of the 
Punjab Legislative Assembly : but a number of other interested 
parties appeared and argued before the Commission. In view 
‘of the fact that I was acting also as Chairman of the Bengal 
Boundary Commission, whosé proceedings were taking place 
simultaneously with the proceedings of the Punjab Boundary 
Commission, I did not attend the public sittings in persona, but 
made arrangements to study daily the record of the proceed- 
ings and of all material submitted for our consideration. 


6. After the close of the public sittings, the Commission 
adjourned to Simla where I joined my colleagues, and we 
entered upon discussions in the hope of being able to present 
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an agreed decision as to the demarcation of the boundaries. [ 
am greatly indebted to my colleagues for indispensable 
assistance in the clarification of the issues and the marshalling 
of the arguments for different views, but it became evident in 
the course of our discussions that the divergence of opinion 
between my colleagues was so wide that an agreed solution of 
the boundary problem was not to be obtained. I do not intend 
to convey by this that there were not large areas of the Punjab 
on the west and on the east respectively which provoked no 
controversy as to which State they should be assigned to; but 
when it came to the extensive but disputed areas in which the 
boundary must be drawn, differences of opinion as to the 
Significance of the term “ other factors’, which we were: 
directed by our terms of reference to take into account, and 
as to the weight and value to be attached to those factors, 
made it impossible to arrive at any agreed line. In: those 
circumstances my colleagues, at the close of our discussions, 
assented to the conclusion that I must proceed to give my 
Own decision. 


7% This I now proceed todo. The demarcation of the 
boundary line is described in detail in the schedule which 
forms Annexure A to this award, and in the map* attached 
thereto, Annexure B. The map is annexed for purposes of 
illustration, and if there should be any divergence between 
the boundary as described in Annexure A and as delineated on 
the map in Annexure B. the description in Annexure A is to 
prevail, 


8. Certain representations were addressed to the Comm- 
ission on behalf of the States of Bikaner and Bahawalpur, both 
of which States were interested in canals whose headworks 
were situate inthe Punjab Province. I have taken the view 
that an interest of this sort can not weigh directly in the ques- 
tion before us as to the division of the Punjab between the Indian 
Union and Pakistan since the territorial division of the province 
does not affect rights of private property, and I think that I am 
entitled to assume with confidence that any agreements that 
either of those States has made with the Provincial Government 
as to the sharing of water from these canals or otherwise will 
be respected by whatever Government hereafter assumes 
jurisdiction over the headworks concerned. [ wish also to 
make it plain that no decision that is made by this Commission 
is intended to affect whatever territorial claim the State of 
Bahawalpur may have in respect of a number of villages lying 
betweed Sulemanke Weir and Gurka Ferry. 


9. The task of delimiting a boundary in the Punjab is a 
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difficult one. The clajms of the respective parties ranged over 
a wide field of territory, but in my judgment the truly debatable 
ground in the end proved to lie in and around the area between 
the Beas and Sutlej rivers on the one hand, and the river Ravi 
on the other. The fixing of a boundary in this area:was further — 
complicated by the existence of canal systems, so vital to the life 
of the Punjab but developed only under the conception of a sin- 
gle administration, and of systems of road and rail communica- 
tion, which have been planned in the same way. There was also 
the stubborn geographical fact of the respective situation of 
Lahore and Amritsar, and the claims to each or both of those 
cities which each side vigorously maintained. After weighing to 
the best of my ability such other factors as appeared to me rele- 
vant as affecting the fundamental basis of contiguous majority 
areas, ] have come tothe decision set out in the Schedule 
which thus becomes the award of the Commission. I am cons- 
cious that there are legitimate criticisms to be made of it, as 
there are, I think, of any other line that might be chosen. 


10. Ihave hesitated long over those not inconsiderable 
areas east of the Sutlej River and in the angle of the Beas and 
Sutlej Rivers in which Muslim majorities are found. But on the 
whole I have come tothe conclusion that it would be in the 
true interests of neither State to extend the territories of the 
West Punjab toastrip onthe far side of the Sutlejy and that 
there are factors such as the disruption of railway communica- 
tions and water systems that ought in this instance to displace 
the primary. claims of contiguous majorities. But I must call 
attention to the fact that the Dipalpur Canal, which serves 
areas in the West Punjab, takes off from the Ferozepore head- 
works and I find it difficult to envisage a satisfactory demarca- 
tion of boundary at this point that is not accompanied by some 
arrangement for joint control of the intake of the different canals 
dependent on these headworks. 


11. Ihave not found it possible to preserve undivided 
the irrigation system of the Upper Bari Doab Canal, which 
extends from Madhopur in the Pathankot Tahsil to the western 
border of the district of Lahore, although I have made small 
adjustments of the Lahore-Amritsar district boundary to mitig- 
ate some of the consequences of this severance ; nor can I see 
any means of preserving under one territorial jurisdiction the 
Mandi Hydro-electric Scheme which supplies power in the 
districts of Kangra, Gurdaspur, Amritsar, Lahore, Jullupdur, 
Ludhiana, Ferozepore, Sheikhupura, and Lyallpur. I think it 
only right to express the hope that, where the. drawing of a 
boundary line cannot avoid disrupting such unitary services 
as canal irrigation, railways, and electric power transmission, 


38 Constitution of Dominion of India. 


a solution may be found by agreement beween the two States 
for some joint control of what has hitherto been a valuable 
common service. 


12. Iam conscious too that the award cannot go far to 
wards satisfying sentiments and aspirations deeply held on 
either side but directly in conflict as to their bearing on the- 
placing of the boundary. If means are to be found to gratify 
to the full those sentiments and aspirations, I think that they 
must be found in political arrangements with which I am not 
concerned, and not in the decision of a boundary line drawn 
under the terms of reference of this Commission. 

CYRIL RADCLIFFE. 

New DE gal, | 
The 12th August 1947. 





THE SCHEDULE. 


ANNEXURE A. 


1. The boundary between the East and West Punjab 
shall commence on the north at the point where the west bran- 
ch of the Ujh river enters the Punjab Province from the State 
of Kashmir. The boundary shall follow the line of that river 
down the western boundary of the Pathankot Tahsil to the 
point where the Pathankot, Shakargarh and Gurdaspur tahsils 
meet. The tahsil boundary and not the actual course of the 
Ujh river shall constitute the boundary between the East and 
West Punjab. 


2. From the point of meeting of the three tahsils above 
mentioned, the boundary between the East and West Punjab. 
shall follow the line of the Ujh river to its junction with the 
river Ravi and thereafter the line of the river Ravi along the 
boundary between the tahsils of Gurdaspur and Shakargarhk, 
the boundary between the tahsils of Batala and Shakargarh, the 
boundary between the tahsils of Batala and Narowal, the bound- 
ary between the tahsils of Ajnala and Narowal, and the 
boundary between the tahsils of Ajnala and Shadara, to the 
point on the river Ravi where the district of Amritsar is divided 
from the district of Lahore. The tahsil boundaries referred to, 
and not the actual course of the river Ujh or the river Ravi, 
shall constitute the boundary between the East and West 
Punjab. 


_» %. From the point on the river Ravi where the district 
of Amritsar is divided from the district of Lahore, the boundary 
between the East and West Punjab shall turn southwards 
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following the boungary between the tahsils of Ajnala and 
Lahore and then the hatsils of Tarn Taran and Lahore. 
to the point where the tahsils of Kasur, Lahore and Tarn 
Taran meet. The line will then turn south-westward along the 
boundary between the tahsils of Lahore and Kasur to the point 
where that boundary mets the north-east corner of village 
Theh Jharolian. It will then run along the eastern boundary 
of that village to its junction with village Chathianwala, turn 
along the northern boundary of that village, and then run down 
its eastern boundary to its junction with village Waigal. It 
will then run along the eastern boundary of village Waigal to 
its junction with village Kalia, and then along the southern 
boundary of village Waigal to its junction with village Panhu- 
wan- The line will then run down the eastern boundary of 
village Panhuwan to its junction with village Gaddoke. The 
line will then run down the eastern border of village Gaddoke 
to its junction with village Nurwala. It will then turn along 
the southern boundary of village Gaddoke to its junction 
with village Katluni Kalan. The line will then run down 
the eastern boundary of village Katluni Kalanto _ its. 
junction with villages Kals and Mastgarh. It will then 
run along the southern boundary of village Katluni Kalan to 
the north-west corner of village Kals. It will then run along 
the western boundary of village Kals to its junction with village 
Khem Karan. The line willthen run along the western and 
southern boundaries of village Khem Karan to its junction with 
village Maewala. It will then run down the western and sou- 
thern boundaries of village Maewala, proceeding eastward along 
the boundaries between village Mahaidepur on the north and 
villages Sheikhupura Kuhna, Kamalpuran, Fatehwala and Ma- 
hewala. The line will then turn northward along the western 
boundary of vill&ge Sabjra to its junction With villages Mahaide- 
pur and Machhike. It will then turn north-eastward along 
the baundaries between villages Machhike and Sahjra and then 
proceed along the boundary between villages Rattoke Sahjra and 
Mabbuke. The line will then run north-east between the villa- 
ges Rattoke and Mabbuke to the junction of vilages Rattok, 
Mabbuke, and Gajjal. From that point the line will run along 
the boundary between villages Mabbuke and Gajjal, and then 
turn south along the eastern boundary of village Mabbuke to ite 
junction with village Nagar Aimanpur. It will then turn along 
the north-eastern boundary of village Nagar Aimanpur, and run 
along its eastern boundary to its junction with village Masteke. 
From there it will run along the eastern boundary of village 
Masteke to where it meets the boundary between the tahsils of 

“Kasur and Ferozepore. | 
For the purpose of identifying the villages referred to in 
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this paragraph, I attach a map of the Kasur tahsil authorised 
by the then Settlement Officer, Lahore District, which was 
supplied to the commission by the Provincial Government. 


4. The line will then run in a south westerly direction 
down the Sutlej River onthe boundary between the Districts 
of Lahore and Ferozepure to the point where the districts of 
Ferozepure, Lahore and Montgomery meet. It will continue 
along the boundary between the districts Ferozepure and 
Montgomery to the point where this boundary meets the 
border of Bahawalpur State. The district bounderies. and not 
the actual course of the Sutlej River, shall in each case consti- 
tute the boundary between the East and West Punjab. 


5. Itis my intention that this boundary line should en- 
surethat the canal headworks at Sulemanke will tall within the 
territorial jurisdiction of the West Punjab. If the existing 
delimitation of the boundaries of Montgomery District does 
not ensure this, I award to the West Punjab so much of the 
territory concerned as covers the headworks, and the boundary 
shall be adjusted accordingly. 


6. So much of the Punjab Province as lies to the west of 
the line demarcated in the preceding paragraphs shall be the 
territory of West Punjab. So much of the territory of the 
fyPunjab Province as lies to the east of that line shall be the 
territory of the East Punjab. 





* Not printed 


41 
- PART Il. 
Government of India Act, 1935, 


(as adopted and modified.) 
ARRANGEMENT OF SECTIONS. 


' PART I. 
° Introductory. 
Section 
1. Short title. 
2. (Omitted). | 
3. The Governor-General. 
4. (Omitted). 
PART II. 
The Dominion of India. 
CHAPTER I. 


Establishment of Dominion and Accession of 
Indian States. 
5. Establishment of the Dominion. 
6. Accession of Indian States. 
CHAPTER II. 
The Dominion Executive. 
The Governor-General. 
7. Functions of the Governor-General. 
8. Extent of executive authority of the 
Dominion. 
Adniunistration of Dominion Affairs. 
9, Council of ministers. 
10. Other provisions as to ministers. 
11—15. (Omitted). 
16. Advocate-General for Dominion. | 


17. Conduct of business of Dominion Govern- 
‘ment. 
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CHAPTER III. 
The Dominion Legislature. 
General. 


Section 
18. Constitution Dominion-Legislature. 


19. Sessions of the Legislature,- protogation 
and dissolution. 


20. Right of Governor-General to addreés,. 
and send messages to the Legislature. 


21. Rights of ministers and Advocate General 
as respects the Legislature. 


22. Officers of the Legislature. 

23. Voting in the Legislature, power fof the : 
Legislature to act notwithstanding vacancies, and 
quorum. 

Provisions as to Members of Legislature. 

24—27. (Omitted). 

28. Privileges, &c., of members. 

29. Salaries and allowances of members. 


Legislative Procedure. 
30. Provision-as to Pending Bills. 
31. (Omitted). 
32. Assent to Bills. 


Procedure in Financial matters. 
33. Annual financial statement. 


34. Procedure in the Legislature with respect 
to estimates. 


35. Authentication of schedule of authorised: 
expenditure. 


36. Supplementary statements of expenditure... 
37. Special provisions as to financial Bills. _ 
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~Procedure generally. 
Section 
38. Rules of procedure. 
39. (Omitted). 
40. Restriction on discussion in the Legis-. 
lature. 


41. Courts not to inquire into proceedings of 


the Le gislature. 
CHAPTER IV. 


Legislative power of Governor-General. 


42. Power of Governor-General to promul:-- 
gate ordinances in cases of emergency. 


43-45. (Omitted). 
PART III. 
The Governors’ Provinces 
CHAPTER I. 
The Provinces. 
46. Governors’ Provinces. 
47. Provisions as to Berar. 
CHAPTER II. 
The Provincial Executive. 
The Governor. 


48. Appointment of Governor. 
49. Executive authority of Province. 
Admimstration of Provincial Affarrs. 

50. Council of ministers. 

51. Other provisions as to ministers. 

52—54. (Omitted). 

55. Advocate-General for Province. 

56—58. (Omitted). | 

59. Conduct of business of Provincial Govern=- 
ment. 
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CHAPTER III. 
The Provincial Legislature. 


General. 
Section 
60. Constitution of Provincial Legislatures. _ 
61. Composition of Chambers of Provincial 
Legislatures. 
62. Sessions of the Legislature, prorogation 
and dissolution. 


63. Right of Governor to address, and send 
messages to, Chambers. 


64. Rights of ministers and Advocate-General 
as respects Chambers. 


65. Officers of Chambers. 


66, Voting in Chambers, power of Chambers 
to act notwithstanding vacancies, and quorum. 


Provtstons as to Members of Legislatures. 
67. Oath of members. 

68. Vacation of seats. 

69. Disqualification for membership. 


70. Penalty for sitting and voting when not 
qualified, or when disqualified. 


71. Privileges, &c., of members. 
72. Salaries and allowances of members. 


Legislative Procedure. 
73. Introduction of Bills, &c. 


74, Passing of Bills in Provinces having 
Legislative Councils. 


75. Assent to Bills. 
76. Bills reserved for consideration. 


77. (Omitted). 
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Procedure in Financial matters . 
Section 
78. Annual financial statement. 
79, Procedure in Legislature with respect to 
estimates. 
80. Authentication of schedule of authorised 
expenditure. 
81. Supplementary statements of expenditure. 
82. Special provisions as to financial Bills. 
83. (Omitted). 
Procedure generally. 
84. Rules of procedure. 
85. (Omitted). 
86. Restrictions on discussion in the Legis- 
lature. 
87. Courts not to inquire into proceedings of 
the Legislature. 
CHAPTER IV. 
Legislative owers of Governor. 
88. Power of Governor to promulgate ordi- 
nances during recess of Legislature. 
89—90. (Omitted). 
{ HAPTER V. 
Excluded Areas and Partially Excluded Areas. 
91. Excluded areas and partially excluded. 
areas. 
92. Administration of excluded areas and. 
partially excluded areas. 
CHAPTER VI (omitted). 


93. (Omitted). 
PART IV. 


The Chief Commissioners’ Provinces. 
49. Chief Commissioners’ Provinces. 


ce Conststution of Dominion of India. 


Section 

95. (Omitted). 

96. The Andaman and Nicobar Islands. 

97. Coorg. 

98. (Omitted). 

PART V. 
Legislative Powers. 
CHAPTER I. 
Distribution of Powers. 

99. Extent of Dominion and Provincial laws. 

100. Subject matter of Dominion and Provin- 
-cial laws. 

101. Extent of power to legislate for States. 

102 Power of Dominion Legislature to legislate 
if an emergency is proclaimed. 


103. Power of Dominion Legislature to legis- 
late for two or more Provinces by consent. 


104. Residual powers of legislation. 
105. (Omitted). 


106. Provisions as to legislation for giving 
effect to international agreements. 

107. Inconsistency between Dominion laws and 
Provincial, or State, laws. 

CHAPTER II. 
Restrictions on Legislative Powers. 

108. (Omitted). | 

109. Requirements as to sanctions and recom- 
mendations to be regarded as matters of procedure 
only. 


110. (Omitted). 


CHAPTER III. (omitted) 
111—121. (Omitted). 
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“ » PART VI. 
Administrative Relations Between Dominion, 
Provinces and States. 
General. 
Section 
122. Obligation of units and Dominion. 
123. (Omitted). 


124. Power of Dominion to confer powers, &c., 
on Provinces and States in certain cases. 

125. Administration of Dominion Acts in 
Indian States. 

126. Control of Dominion over Province in 
‘certain cases, 

126A. Amendments as to Proclamations of 
emergency. 

127. Acquisition of land for Dominion pur- 
poses. 

128. Duty of Ruler of a State as_ respects 
Dominion subjects. 


| Broadcasting. 
129. Broadcasting. 


Interference with Water supplies. 
130. Complaints as to interference with water 
supplies. 
131. Decision of complaints. 


132. Interference with water supplies of Chief 
Commissioner’s Province. 


133. Jurisdiction of Courts excluded. 
134. Ruler of State may exclude application of 
provisions as to water supply. 
Inter-Provincial Co-operation. 


135. Provisions with respect to an Inter-Pro- 
vincial Council. 


48 Constitution of Dominion of India. 


PART VIL. 
Finance, Property, Contracts and Suits. 
CHAPTER I. 
_ Finance. 
| Distribution of Revenues between the Dominion 
and the Units. 
Section 

136. Meaning of “revenues of Dominion” and 
“revenues of Province.” 

137. Certain succession duties, stamp duties, 
terminal taxes and taxes on fares and freights. 

138. Taxes on income. 

139. (Omitted). 

140. Salt duties, excise duties and export 
duties. 

141. Prior sanction of Governor-General re- 
quired to bills affecting taxation in which Provinces 
are interested. 

_ (142. Grants from Dominion to certain Pro- 
vinces. 

142 A. Taxes on professions, trades, callings. 
and employments. 

143. Savings. | 

144. Calculation of “net proceeds,” &c. 

145—149. (Omitted). 


Miscellaneous Financial Provisions. 

150. Expenditure defrayable out of Indian 
Revenues. 

151. Provisions as to the custody of public 
moneys. 

152. (Omitted). | 

153. Previous sanction of Governor-General to 
legislation with respect to Reserve Bank, currency 
and coinage. 


meen 
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Section . 

154. Exemption of certain public property from 
taxation. 

154A. Exemption from taxes on electricity. 

155. Exemption of Provincial Governments and 
Rulers of Acceding States in respect of Dominion 
taxation, | 

156. Adjustment in respect of certain expenses 
and pensions. 

157—160. (Omitted). 

CHAPTER IU. 
Borrowing and Audit. 
Borrowing. 

161. (Omitted). 

162. Borrowing by Dominion Government. 

163. Borrowing by Provincial Governments. 

164. Loans by Dominion Government to 
Acceding States. 

165. (Omitted). 


Audit and Accounts. 
166. Auditor-General of India. 
167. Provincial Auditor-General. 
168. Power of Auditor-General] of India to give 

directions as to accounts. 
169. Audit reports. 
170—171. (Omitted). 
CHAPTER III. 
Property, Contracts, Liabilities and Suits. 

172—173. (Omitted). 


174. Property accruing by escheat or lapse, or 
as bona vacantia. 
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Section | 
(175. Power to acquire property and to make 
contracts, &c. 
176. Suits and proceedings. 
177. (Omitted). 
178. Special provisions as to existing loans, 
guarantees and other financial obligations. 
179——180, (Omitted). 
PART VIII. (Omitted). 
181—199. (Omitted). 
PART IX. 
The Judicature. 
CHAPTER I, — 
The Federal Court. 


200, Establishment and constitution of Federal 
Court. 


201. Salaries, &c., of quid ges 


202. Temporary appointment of acting Chief 
Justice. 


203. Seat of Federal Court. 
204. Original jurisdiction of Federal Court. 


205. Appellate jurisdiction of Federal Court 
in appeals from High Courts in British India. 


206. Power of Dominion Legislature to enlarge 
appellate jurisdiction. 


207. Appellate jurisdiction of Federal Court 
in appeals from High Courts in Acceding States. 


208. Appeals to His Majesty in Council. 


209. Form of judgment on appeal. 


210. Enforcement of decrees and orders of 
Federal Court and orders as to discovery, &c. 


211. Letters of request to Acceding States. 
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212. Law declared by Federal Court and Privy 
Council to be binding on all courts. 


213. Power of Governor-General to censult 
Federal Court. 


214. Rules of court, &c. 


215. Ancillary powers of Federal Court. 
216. Expenses of Federal Court. 


217. Construction of references to High Courts 
in States. 


218. Savings. 
CHAPTER II. 
The High Courts in British India. 


219. Meaning of “High Court’’. 

220. Constitution of High Courts. 

221. Salaries, &c., of judges. 

222. Temporary and additional judges. 

223. Jurisdiction of existing High Courts. 

224. Administrative functions of High Courts. 


225. Transfer of certain cases to High Court 
for trial. 


226. Jurisdiction in revenue matters. 


227. Proceedings of High Courts to be in 
English. 


228. Expenses of High Courts. 


229. Power of His Majesty to constitute or re- 
constitute High Courts by Letters Patent. 


230. Extra-provincial jurisdiction of High 
Courts. | 


231. Saving and definitions. 
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PART X. 
The Services. 
CHAPTER I. (Omitted). 
Section 
232-239. (omitted). 


CHAPTER II. 
Civil Services. 
General Provisions. 
240. Tenure of office of persons employed in 
civil capacities in India. 
241. Recruitment and conditions of service. 
242. Application of preceding section to rail-- 


way, customs, postal and telegraph services, and. 
officials of courts. 


243. Special provisions as to police. 
Recruitment by Secretary of State and provisions 
as to certain posts. 


244-246. (Omitted). 


247. Conditions of service of persons originally 
recruited by Secretary of State. 


248-252. (Omitted). 
Special provisions as to Judicial Officers. 
253. Judges of the Federal Court and High 
Courts. 
254. District Judges, &c. 
255. Subordinate civil judicial service. 
256. Subordinate criminal magistracy. 
257. (Omitted). 
Provisions for the Protection of certain 
existing Officers. 
258-259. (Omitted). 


260. General provisions as to persons retiring 
before the establishment of the Dominion. 


Government of India Act, 1935 53 


Miscellaneous. 


" ‘Section 


261. (Omitted). 


262. Eligibility for office of persons who are 
not British persons. 


263. Joint services and posts. 
CHAPTER III. 
Public Service Commissions, 


264. Public Service Commissions. 
265. Composition and staff of Commissions. 


266. Functions of Public Service Commissions. 


267. Power to extend functions of Public 
Service Commissions. 


268. Expenses of Public Service Commissions. 
CHAPTERIV. (Omitted). 
269. (Omitted). 
CHAPTER V. 


General. 


270. (Omitted). 


271. Protection of puns servants against pro- 
secution and suits. 


272-274, (Omitted). 


275. Persons not to be disqualified by sex for 
holding certain offices. 


276. Transitional provisions. 
277. Interpretation, &c. 
PART XI. (Omitted). 
278-284. (Omitted). 
PART XII. 
Miscellaneous and General. 


285-288. (Omitted). 
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New Provinces and alterations cf boundaries 

of Provinces. 

Section : 
289. (Omitted). 


290. Creation of New Provinces and alteration. j 
of boundaries of Provinces. 


| Franchise. 
291. Franchise and elections. 
292-294. (Omitted). 
295. Provisions as to death sentences. 
296. Courts of appeal in revenue metters. 


297. Prohibition of certain restrictions on in- § 
ternal trade. 


- 298. Persons not to be subjected to disability | 
by reason of race, religion, &c. 


299. Compulsory acquisition of land, &c. 
300. (Omitted). 


301. Repeal of s. 18 of 21 Geo. 3. c. 70 and s. 12 | 
of 37 Geo. 3. c. 142, 


High Comiunissioner. 
302. (Omitted). 
General Provisions, 

303. Provisions as to Sheriff of Calcutta. 
304, Persons acting as Governor-General or 
Governor. ; 

305. Secretarial staffs of Governor-General and. | 
Governor. 

305A. (Omitted). 

306. Protection of | Governor-General or 
Governor. 

307-310. (Omitted). 

Interpretatson. 
311. Interpretation, &c. 
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PART XIII. (Omitted). 
Section 
312-319. Co 
ART XIV. 
Eocamiece at Repeals, &c. 
320. (Omitted). 
321. Repeals. 
SCHEDULES. 
First and Second Schedules. —(Omitted). 
Third Schedule.—Provisions as to Governor. 
General and Governors of Provinces. 
Fourth Schedule—Forms of Oaths or Affirma 
tions. 
Fifth Schedule——Composition of Provincial Le 
gislatures, 
Sixth Schedule.— Provisions as to Franchise. 
Seventh Schedule.—Legislative Lists. 
Eighth and Ninth Schedules.— (Omitted), 
Tenth Schedule.—Enactments repealed. 





GOVERNMENT OF INDIA ACT, 1935. 


[The text of the Act. given below «incorporates the vari- 
ous amendments, adaptations and modifications made from 
time to time, ending with the India Provistonal Constitution 
[Second Amendment) Order, 1947.] 

An Act to make further provision for the 
Government of India. 
(2nd August, 1935.] 


Be it enacted by the King’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembl- 
ed, and by the authority of the same. as follows :— 

PART I’—INTRODUCTORY. 

1. Short Title.— This Act mav be cited as the Govern- 
ment of India Act, 1935.? 

2. (Omitted) 

3. *[The Governor-General —The Governor-General 
of India is appointed by His Majesty by a Commission under 
the Royal Sign Manual. | 

4. (Omitted) 

PART II—THE DOMINION OF INDIA. 
CHAPTER J. 
Establishment of Dominion and Accession of Indian States. 

5. ‘(Establishment of the Dominion.—(1) The Domi- 
nion of India established by the Indian Independence Act, 
1947, shall as from the fifteenth day of August, 1947, be a 
Union comprising :-- 

(a) the Provinces hereinafter called Governors’ 
Provinces, 

(b) the Provinces hereinafter called Chief Commig- 
sioners’ Provinces, 

(c) the Jndian States acceding to the Dominion in 
the manner hereinafter provided, and 

(d) any other areas that may with the consent of the 
Dominion be included in the Dominion. 














1. This Part came into force on Apt! 3, 198 para 8 of G. of 
I. (C. & T. Provisions) Order. enn 

2 Interpretation of Act.—¥For observations on inci 

; the principles to be 

nt ong the eee of the interpretation of the Gave aent of India Act 

sce in re eC. P.d@ Berar Act No. XIV « : 
ea 7h cal oF ’ r f 1938, [1939] F.C.R. 18, at pp. 

8. Subst. by Ind. Prov. Cons. Order 1947. 
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(2) The said Dominion of India is hereafter in this Act 
sreferred to as ‘the Dominion” and the said fifteenth day of 
August is hereafter in thia Act referred to as “the date of the 
establishment of the Dominion”. | 


6. {Accession ef Indian States. —(1) An Indian State 
shall be deemed to have acceded to the Dominion if the 
-Governor-General has signified his acceptance of an Instru- 
ment of Accession executed by the Ruler thereof whereby the 
Ruler on behalf of the State :— 

(a) declares that he accedes to the Dominion with 
the intent that the (tovernor-General, the 
Dominion Legislature. the Federal Court and 
any other Dominion authority established for 
the purposes of the Dominion shall, by virtue of 
his Instrument of Accession, but, subject always 
to the terms thereof, and for the purposes only 
of the. Dominion, exercise in relation to the 
State such functions as may be vested in them 
by order under this Act ; and 


(b) assumes the obligation of ensuring that due 
effect is given within the State to the provisions 
of this Act so far as they are applicable therein 
by virtue of the Instrument of Accession. 


(2) An Instrument of Accession shall specify the matters 
‘which the Ruler accepts as matters with respect to which the 
‘Dominion Legislature may make laws for the State, and the 
limitations, if any, to which the power of the Dominion Legis- 
lature to make laws for the State, and the exercise of the 
executive authority of the Dominion in the State, are respect- 
ively to be subject. 


(3) A Ruler may, by a supplementary IJnstrument 
-executed by him and accepted by the Governor-General, vary 
‘the Instrument of Accession of his State by extending the 
functions which by virtue of that Instrument are exereisable 
‘by any Dominion authority in relation to his State. 


(4) References in this Act to the Ruler of a State 
include references to any persons for the time being 
‘exercising the powers of the Ruler of the State, whether by 
reason of the Ruler’s minority or for uny other reason. 

(5) In this Act a State which has acceded to the 
Dominion is referred to as an Acceding State and the Instru- 
ment by virtue of which a State has so acceded, construed 
together with any supplementary Instrument executed under- 


1, Subst. Ind. Prov. Cons. Order, 1947, 


58 Constitution of Dominion of: Ind:a. 


this section, is referred to as the Instrument of Accession of 
that State. 


(6) As soon as may be after any Instrument of Accession 
or supplementary Instrument has been accepted by the 
Governor-General under'this section. copies of the Instrument. 
and of the Governor-General’s acceptance thereof shall be | 
laid before the Dominion Legislature, and all courts shall take 
judicial notice of every such Instrument and acceptance. | 


CHAPTER IT. 
The Dominion Executive. 
The Governor-General. 


7. Functions of the Governor-General.—(1i) Sub- 
ject to the provisions of this Act, the executive authority of 
the Dominion shall be exercised on behalf of His Majesty bv 
the Governor-General, either directly or through officers 
subordinate to him, but nothing in this section shall prevent 
the Dominion Legislature from conferring functions upon 
subordinate authorities or be deemed to transfer to the 
Governor-General any functions conferred by any existing law 
on any court, judge or officers, or on any local or other 
authority. 
| (2) References in this Act to the functions of the- 
(Jovernor-General shal) be construed as references to his powers 
and duties in the exercise of the executive authority of the 
Dominion and to any other powers and duties conferred or 
imposed on him as Governor-General by or under this Act. 


8. Extent of executive authority of the Domt- 
nion.—(1) Subject to the provisions of this Act, the executive 
authority of the Dominion extends’ (tothe matters with respect 
to which the Dominion Legislature has power to make laws, 
including the exercise of rghts, authority and jurisdiction in 
and in relation to areas outside the Dominion] : 


Provided that :-—— 


(i) the said authority does not. save as expressly 
provided in this Act, extend in any Province to 
matters with respect to which the Provincial 
Legislature has power to make laws : 


(if) the said authority does not. eave as expressly 
provided in this Act. extend in any Acceding 
State save to matters with respect to which the 
Dominion Legislature has power to make laws 
for that State, and the exercise thereof in each 
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State shall be subject to such limitations, if . 
as may be specified in the Instrument of Ac: 
sion of the State. 

{Paragrahs (#3) and (#t) omitted) 

(2) The executive authority of the Ruler of an Accec 
State shall, notwithstanding anything in this section, conti 
to be exercisable in that State with respect to matters ¥ 
respect to which the Dominion Legislature has power 
make laws for that State except in so far as the execu 
authority of the Dominion becomes exercisable in the State 
the exclusion of the executive authority of the Ruler by vi 
of a Dominion law. 

Administration of Domimon Aff airs. 

9. ‘Council of Ministers.—There shall be a counc 
miniaters to aid and advise the Governor-General in the e 
cise of his functions. 

10. Other provisions as to Ministers.--(1) 
(tovernor-General’s miniSters shall be chosen and summc 
by him, shall be sworn as members of the council, and 
hold oftice during his pleasure. 

(2) A minister who for any period of six consect 
months is not a member of the Dominion Legislature shal 
the expiration of that period cease to be a minister. 


(3) The salaries of ministers shall be such as the D 
nion Legislature may from time to time by Act determine 
until the Dominion Legislature so determine. shall be d 
mined by the Governor-General : 

Provided that the salary of a minister shall not be vs 
during his term of office. 

(4) The question whether any and, if so. what ac 
was tendered by ministers to the Governor-(reneral shall n 
inquired into in any court. 

[Subsection (5) omitted.| 

11-15. (Omitted). 

16. *Advocate-General for Dominion.—(1) 
Governor-General shall appoint a person, being a _ pi 
qualified to be appointed a judge of the Federal Court, t 
Advocate-General for the Dominion. 

(2) It shall be the duty of the Advocate-General to 
advice to the Dominion Government upon such legal ma 
and to perform such other duties of a legal character, as 
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first Advocate-General for the “Federation” was then appointed. 
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referred or assigned to him by the Governor-General, and 
he performance of his duties he shall have right of audience 
J] courts in any Governor’s or Chief Commissioner’s Province 
. in a case in whichthe Dominion interests are concerned, 
J] courts in any Acceding State. 


(3) The Advocate-General shall hold office during the 
wure of the Governor-General, and shal) receive such 
uneration as the Governor-General may determine. 


{Subsection (4) omitted | 


17. Conduct of business of Dominion Govern- 
nt.—(1) All executive action of the Dominion Government 
] be expressed to be taken in the name of the Governor- 
eral. 


(2) Orders and other instruments made and executed in 
name of the Governor-General shall be authenticated in 
1 manner as may be specified in rules to be made by the 
ernor-Genera]. and the validity of an order or instrument 
ch is 80 authenticated shal) not be called in question on the 
ind that it is not an order or instrument made or executed 
the Governor-General. 


(8) The Governor-General shall make rules for the more 
venient transaction of the business of the Dominion Govern- 
t, and for the allocation among ministers of the said 
Ness. 

(Subsections (4) and (5) omitted.] 


CHAPTER III. 
The Dominion Legislature. 


General. 


18. ‘(Constitution of the Dominion Legislature. — 
powers of the Dominion Juegislature under this Act shal), 
| other provision is made by or in accordance with a law 
e by the Constituent Assembly under subsection (1) of 
ion 8 of the Indian Independence Act. 1947, be exercisable 
that Assembly, and accordingly references in this Act to 
Dominion Legislature shall be construed as references to 
Constituent Assembly.] ; 


19. Sessions of the Legislature, prorogation and 
olution.—(1) The Dominion Legislature shall be summoned 
eet once at Jeast in every year, and twelve months shall 
ntervene between their last sitting in one session and the 
appointed for their first sitting in the next session. 


(2) Subject to the provisions of this section, the President 
1@ Dominion Legislature may from time to time— 
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(a)}-summon the Dominion Legislature to meet 
such time and place as he thinks fit ; 


(6) prorogue the Dominion Legislature, 

20. Right of Governor-General to address ar 
send messages.—(1) The Governor-General may address t. 
Dominion Legislature and for that purpose require the atte 
dance of members. 


(2) The Governor-General may send messages to tl 
Dominion Legislature, whether with respect to a Bill th 
pending in the Legislature or otherwise, and the Legislatu 
shall with all convenient despatch consider any matter whi: 
they are required by the message to take into consideration. 


21. Rights of Ministers, and Advocate-General, | 
respects Legislature.—Every minister. and the Advocat 
General. shall have the right to speak in, and otherwise to tal 
part in the proceedings of, the Dominion Legislature or a 
committee thereof, of which he may be named a member, t 
shall not by virtue of this section be entitled to vote. 


122. Officers of Legislature.— There shall be paid 
the President of the Dominion Legislature such salary as m: 
be fixed by Act of the Dominion Legislature, and. until pro: 
sion in that behalf is so made, such salary as the Governc 
General may determine. 


Any reference in this Act to the President of the Dor 
nion Legislature shall. except in sections 19 and 38, be cor 
trued as including a reference to any other person elected 
the Constituent Assembly to preside over that ‘Assembly whi 
it functions as the Dominion [legislature under this Act. 


23. Voting in Legislature, power of Legislature | 
act notwithstanding vacancies, and quorum —(1) Sa: 
as provided in the last preceding section, all questions at a 
sitting of the Dominion Legislature shall be determined by 
majority of votes of the members present and voting, other th: 
the President or person acting as such. 


The President or person acting as such shall not vote 
the first instance, but shall have and exercise a casting vote 
the case of an equality of votes. 


(2) The Dominion Legislature shall have power to a 
notwithstanding any vacancy in the membership thereof, a 
any proceedings in the Legislature shall be valid notwithstar 
ing that it is discovered subsequently that some person who w 
not entitled so to do sat or voted or otherwise took part in tl 

proceedings. 
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(3) If at any time during a meeting of the Legislature less 
one-sixth of the total number of members of the Legisla- 
are present, it shal] be the duty of the President or person 
gas such either to adjourn the Legislature orto suspend 
1eeting until at least one-sixth of the members are present. 


24-27 (Omitted) 


28. Privilegesetc. of members.—(1) Subject to the 
gions of this Act and to the rules and standing orders 
lating the procedure of the Dominion Legislature, there shal) 
eedom of speech in the Legislature, and no member of 
Jegisiature shall be liable to any proceedings in any court 
spect of anything said or any. vote given by him inthe 
slature or any committee thereof, and no person shall be so 
e in respect of the publication by or under the authority of 
Legislature of any report, paper, votes or proceedings. 


(2) In other respects, the privileges of members vf the 
inion Legislature shall be such as may from time to time be 
ied by Act of the Dominion Legislature and, until so defined. 
| be such as were immediately before the establishment of 
Dominion enjoyed by members of the Indian Legisluture. 


[Subsections (8) and (4) omitted]. 


(5) The provisions of subsections (1) and (2) of this 
ion shal] apply in relation to persons who by virtue of this 
have the right to speak in. and otherwise take part in the 
eedings of, the Legislature as they apply in relation to 
ibers of the Legislature. 


29. Salaries and allowances of members.— Members 
1@ Dominion Legislature shall be entitled to receive such 
ries and allowances as may froin time to time be determined 
Act of the Dominion J.egislature and, until provision in that 
‘act is 80 made, allowances at such rates and upon such 
litions as were immediately before the date of the establish- 
itt of the Dominion applicable in the case of members of the 
islative Assembly of the Indian Legislature. 


130. Provision as to pending Bills.—(1) A Bill pending 
06 Dominian Legislature shall not lapse by reason of the 
-ogation of the Legislature. 


(2) A Bill which. immediately before the estublishment of 
Dominion, was pending in the Legislative Assembly of the 
ian Legislature may, subject to any provision to the contrary 
ch may be included in rules made by the Dominion Legisla- 
3 under section 38 of this Act, be continued in the Dominion 
islature as if the proceedings taken with reference to the 
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‘Billin the said Legielative Assembly had been taken in the 
Dominion Legislature. 


31. (omitted). 


32 Assent to Bills'—(1) When a Bill has been passed 
by the Dominion Legislature, it shall be presented to the Go- 
vernor-General, and the Governor-General shall declare either 
that he assents in His Majesty’s name to the Bill, or that he 
withholds assent therefrom : 


Provided that the Governor-General may return the Bill 
to the Dominion Legislature with a message requesting that they 
will reconsider the Bill or any specitied provisious thereof and, 
in particular, will consider the desirability of introducing any 
such amendments as he may recommend in his message, and the 
Dominion Legislature shall reconsider the Bill accordingly. 


Procedure in Financial matters. 


33. Annual financial statement.—(1) The Governor- 
General shall in respect of every financial year cause to be laid 
before the Dominion Legislature a statement of the estimated 
receipts and expenditure of the Dominion forthe year, in this 
Part of this Act referred to as the ‘annual financial statement”’. 


(2) The estimates of expenditure embodied in the annual 
financial statement shall show separately. — 


(a) the sums required to meet expenditure described by 
this Act as expenditure charged upon the revenues 
of the Dominion ; and 


(1) The corresponding provision in the Constitution before the 15th August 
1947 was para. 68 (2) of the Ninth Schedule to the Act, according to which a 
Hill passed by both chambers of the Legislature did not become an Act antil the 
Governor-General] had declared his assent thereto. 


In In re the Hindu Women's Rights to Property Act, 1937, |1941] F.C. Re 
42. it was contended before the Federal Court that incomplete legislation im the 
form of a pending Kill was not covered by the saving clause of 8. 2992. 
The Bill had been passed by the Legislative Assembly as constituted 
under the Government of India Act 1919, and by the Council of State after the 
Act of 1935 came into force, and assented io by the Governor-General under 
the Act of 1935. As it had not received the “assent” before the Ist of April 
19987, it was contended that the Act was not an “existing law’. The Court.dwhich 
dealt with the issue in the form of a Referenee, observed: “The only date with 
which a court is concerned 1s the date on which the assent of the Governor 
General was given, and the question whether the Act was or was not within the 
competence of the Legislature must be determined with reference to that date 
and none otber”. 
Provision for any Bills paling bofors the Dominion Legislature is now 
specifically made in 8. 30 as adapted by the Provisional Constitution Order, 1947. 
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' (b) the sums required to meet other expenditure pro- 
posed to be made from the revenues of the: 
Dominion, and shall distinguish expenditure on. 
revenue account from ether expenditure. 


(8) The following expenditure shall be expenditure 
charged on the revenues of the Dominion :— 


(a) the salary and allowances of the Governor- 
General and other expenditure relating to his: 
office for which provision is made by or under 
the third Schedule to this Act ; 


(b) debt charges for which the Dominion is liable, 
including interest, sinking fund charges and’ 
redemption charges, and other expenditure 
relating to the raising of loans and the service: 
and redemption of debt ; 


(c) the salaries and allowances of ministers, of the: 
Advocate-General and of Chief Commissioners ; 


(da) the salaries, allowances and pensions payable to 
or in respect of judges of the Federal Court, and 
the pensions payable to or in respect of judges. 
of any High Court. 


[Sub clauses (e) to (g) (omitted).] 


(h) any sums required to satisfy any judgment, 
decree or award of any court or arbitral 
tribunal ; 


(4) any other expenditure declared by this Act or 
any Act of the Dominion Legislature to be so 
charged. 


[Sub-section (4) omitted. ] 


34. Procedure in Legislature with respect to: 
estimates. (1) So much of the estimates of expenditure as 
relates to expenditure charged upon the revenues of the Domi- 
nion shall not be submitted to the vote of the Legislature. but 
nothing in this subsection shall be construed as preventing the 
discussion in the Legislature of any of those estimates other 
than estimates relating to expenditure referred to in paragraph 
(a) of subsection (3) of the last preceding section. 


(2) So much of the said estimates as relates to other 
expenditure shall be submitted in the form of demands for 
grants to the Dominion Legislature which shall have power 
to assent or to refuse to assent to any demand, or to assent to 
any demand subject to a reduction of the amount specified 
therein. 
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[Proviso to subsection (2), and sub-section (3) (omitted).] 


(4) No demand for a grant shall be made except on the 
recommendation of the Governor-General. 


35. Authentication of schedule of authorised 
expenditure.—(!) The Governor-General shall authenticate 
by his signature a schedule specifying :— 


(a) the grants made by the Legislature under the: 
last preceding section ; 


(b) the several sums required to meet the expendi- 
ture charged on the revenues of the Dominion 
but not exceeding, in the case of any sum, the 
sum shown in the statement previously laid 
before the Legislature. 


[Proviso to subsection (1) (omitted).] 


(2) The schedule so authenticated shall be laid before 
the Legislature but shall not be open to discussion or vote 
therein. 


(8) Subject to the provisions of the next succeeding 
section, no expenditure from the revenues of the Dominion shall 
be deemed to be duly authorised unless it is specified in the 
schedule so authenticated : 


Provided that expenditure from the said revenues during 
the period beginning with the 15th day of August 1947 and 
ending with the 3lst day of March 1948 may be authorized or 
ratified by general or special order of the Governor-General. 


36. Supplementary statements of expenditure.— 


If in respect of any financial year further expenditure from the 
revenues of the Dominion becomes necessary over and above 
the expenditure theretofore authorised for that year, the 
Governor-General shall cause to be laid before the Dominion 
Legislature a supplementary statement showing the estimated 
amount of that expenditure, and the provisions of the preceding 
sections shall have effect in relation to that statement and that 
expenditure as they have effect in relation to the annual 
financial statement and the expenditure mentioned therein. 


37. Special provisions as to financial Bills—(1) A 
Bill or amendment making provision— 
(a) for imposing or increasing any tax ; or 


(b) for regulating the borrowing of money or the 
giving of any guarantee by the Dominion 
Government, or for amending the law with 
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respect to any financial obligations undertaken 
or to be undertaken by the Dominion Govern- 
ment ; or 


(c) for declaring any expenditure to be expenditure 
charged on the revenues. of the Dominion 
or for increasing the amount of any such 
expenditure, 


shall] not be introduced or moved except on the recommenda- 
tion of the Governor-(zeneral. 


(2) A Bill or amendment shal] not be deemed to make 
provision for any of the purposes aforesaid by reason only that 
it provides for the imposition of fines or other precuniary 
penalties, or for the demand or payment of fees for licence or 
fees for services rendered. 


(3) B Bill which, if enacted and bronght into operation, 
would involvo expenditure from the revenues of the Dominion 
shall not be passed by the Dominion Legislature unless the 
Governor-General has recommended to the Legislature the 
consideration of the Bill, 


Procedure Generally. 


38. Rules of procedure.—(1) The Dominion Legis- 
Jature may make rules for regulating, subject to the provisions 
of this Act, their procedure and the conduct of their business 


"Rest of S. 38 and S. 39 (omitted). 


40. Restrictions on discussion in the Legislature. — 
(1) No discussion shall take place in the Dominion Legislature 
with respect to the conduct of any judge of the Federal Court 
or a High Court in the discharge of his duties. 


In this sub-section the reference to a High Court shall be 
; construed as including a reference to any court in an Acceding 
State which is 1 High Court for any of the purposes of Part IX 
of this Act. 


[Sub-section (2) Comitted).] 

41. Courts not to inquire into the proceedings of 
the Legislature.—(1) The validity of any proceedings in the 
Dominion Legislature shall not be called in question on the 
ground of any alleged irregularity of procedure. 


(2) No officer or Other member of the Legislature in 
whom powers are vested by or under this Ast for reguiating 
procedure or the conduct of business, or for maintaining order, 
dn the Legislature, shall be subject. to the jurisdiction of any 
court in respect of the exercise by him of those powers, 
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“ CHAPTER IV. 
Legislative Powers of Governor-General. 


'42. The Governor-General may, in cases of emergency. 
make and promulgate Ordinances for the peace and good 
government. of the Dominion or any part thereof, and any Ordi- 
nance so made shall, for the space of not more than six months 
from its promulgation. have the like force of law as an Act 
passed by the Dominion Legislature ; but the power of making 
Ordinances under this section is subject to the like restrictions 
as the power of the Dominion Juegislature under this Act to 
make laws : and any Ordinance made under this section may 
be controlled or superseded by any such Act. 


[Ss. 43 to 45 (Comitted).] 
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Part IIl 
The Governors’ Provinces. 
CHAPTER I. 
The Provinces. 


46. Governors’ Provinces.—(1) Subject to the pro- 
visions of the next succeeding section with respect to Berar, 
the following shall be Governors’ Provinces, that is to say, 
Madras, Bombay, West Bengal, the United Provinces, East 
Punjab, Bihar, the Central Provinces & Berar, Assam and 


Orissa, and such other Governors’ Provinces as may be created 
under this Act. 


[Sub-section (2) (omitted).] 


(3) In this Act the expression ‘Province’ means, unless 
the context otherwise requires, a Governor’s Province, and 
“Provincial” shall be construed accordingly. 


247. Provisions as to Berar.— Berar shall continue to 
be governed together with the Central Provinces as one 
Governor’s Province under this Act by the name of the Central 
Provinces and Berar and inthe same manner as immediately 
before the establishment of the Dominion ; and any references 
in this Act to the Dominion of India shall be construed as in- 
‘cluding a reference to Berar. 


CuaPTer IJ. 
The Provincial Executive. 


48. Appointment of Governor.— (1 )* The Governor 
of a Province holding officc as from the date of the establish- 
ment of the Dominion is appointed by His Majesty by a Com- 
mission under the Royal Sign Manual ; but any person appoint- 
ed thereafter to be the Governor of a Province shall be 
appointed by the Governor-General. 


(2) The provisions of the Third Schedule to this Act 
shall have effect with respect to the salary and allowances of 
the Governor and the provision to be made for enabling him to 


discharge conveniently and with dignity the duties of his 
office. 


49. Executive authority of Province.—(1) The ex- 
ecutive authority of a Province shall be exercised on behalf of 
His Majesty by the Governor, either directly or through officers 
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subordinate! to him, but nothing in this section shall prevent 
the Dominion fiegislature or the Provincial Legislature from 
conferring functiona upon subordinate authorities, or be deem- 
ed to transfer tothe Governor any functions conferred by 
any existing law on any court, judge, or officer or any local or 
other authority. 


(2) Subject to the provisions of this Act, the executive 
authority of each Province extends to the matters with respect 
to which the Legislature of the Province has power to make 
laws. 

Administration of Provincial Affairs. 

50. Council of Ministers.—(1) There shall be a 
-council of ministers to aid and advise the Governor in the 
exercise of his functions. 

[Sub-sections (2) and (3) (omitted). | 

51. Other provisions as to Ministers.—(1) The 
Governor’s ministers shall be chosen and summoned by him, 
shall be sworn as members of the council, and shall hold office 
during his pleasure. 

(2) A minister who for any eouiea of six consecutive 
months is not a member of the Provincial Legislature shall at 
‘the expiration of that period cease to be a minister. 

(3) The salaries of ministers shall be such as the 
Provincial Legislature may from time to time by Act determine 
and. until the Provincial Legislature so determine, shall be 
determined by the Governor : 

Provided that the salary of a minister shall not be varied 
during his term of office. 

(4) The question whether any, and if so what, advice 
was tendered by ministers to the Governor shal} not ene inquired 
into in any court. 


52-54 (omitted), 

55. Advocate-General for Province.—(1) The 
Governor of each Province shall appoint a person, being a 
person qualified to be appointed a judge of a High Court, to be 
Advocate-General for the Province. 


(2) It shall be the duty of the Advocate-General to give 
advice to the Provincial Government upon such legal matters, 
and to perform such other duties of a legal character, as may 
from time to time be referred or assigned to him by the 
Governor. 





eae 


1. A minister is an officer subordinate to the Governor within the 
Meaning of s. 49 (1): King Emperor v. Sibnath Benerji (1945) F. O. B. 
195 (P.C.) 
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(3) The Advocate-General shall hold office during he: 
pleasure of the Governor, and shall receive such remuneration 
as the Governor may determine. 


[Sub-section (4) (omitted). ] 
56-58 (omitted. ) 


59. Conduct of business of Provincial Govern- 
ment.— (1) All executive action of the Government of a pro- 


vince shall be expressed to me taken in the name of the 
Governor. 


1(2) Orders and other instruments ee and executed 
in the name of the Governor shall be authenticated in such 
manner as inay be specified in rules to be made by the 
Governor, and the validity of an order or instrument which is 
so authenticated shall not be called in question on the ground 


that it is not an order or instrument made or executed by the 


Governor. m 


(3) The Governor shall make rules for the more con- 
venient transaction of the business of the Provincial Govern- 


ment, and for the allocation among ministers of the said 
business. 7 


[Sub-sections (4) and (5) (omitted).] 


CHAPTER II. 
The Provincial Legislature. 
General. 
60. Constitution of Provincial Legislatures.— 


(1) There shall for every Province be a Provincial Legislature: 


which shall consist of His Majesty. represented by the Governor. 
and 


(a) in the Provinces of Madras, Bombay. the United 
Provinces and Bihar two Chambers ; 


(b) in other Provinces. one Chamber. | 
(2) Where there are two Chambers of a Provincial Legis 





lature. they shall be known respectively as the Legislative 


1. 8. 89 (2) of the Constitatiou Act. only prohibits a duly authenti- 
cated order being called in question on one ground aud one ground only, 
namely that it is not an order or instrument mede or executed by the Gover- 
nor. It does not prevent the courts from enquiring into the accuracy of a 
recital contained therein or fiem coming to the conclusion that the recital 
1s inaccurate if there is sufficient evidence to pruve its inaccuracy. 


Answers given by a Minister in the Legisiature in his capacity and in. 
‘discharge of his daties as Minister are admissable in evidence under sections - 
17, 18 and 90 of the Indian Evidence Act. Aéng Emperor vy. Stbnath Ranerse, 
[1944] F. 0. R. 2. 
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Council and the Legislative Assembly and where there is only 
one Chamber, the Chamber shall be known as the Legislative 
Assembly. 


61. Composition of Chambers of Provincial Legis- 
latures :— The composition of the Chamber or Chambers of the 
Legislature of a Province shall be such as is specified in rela- 
tion to that Province in the Fifth Schedule to this Act. 


(2) Every Legislative Assembly cf every Province, 
unless sooner dissolved, shall continue for five years from the 
date appointed for their first meeting and no longer. and the 
expiration of the said period of five yards shall operate a3 a 
dissolution cf the Assembly. 


(3) Every Legislative Council shall be a permanent 
body not subject to dissolution, but as near as may be one- 
third of the members thereof shall retire in every third year in 
accordance with the provision in that behalf made in relation 
to the Province under the said Fifth Schedule. 


62. Sessions of the Legislature, prorogation and 
dissolution.—(1) The Chamber or Chambers of each Pro= 
vincial Legislature shall be summoned to meet once at least in 
every year and twelve mouths shall not intervene between their 
last sitting in one session and the date appointed for their tirst 
sitting in the next session. 


(2) Subject to the provisions of this section, the Gover- 
nor may from time to time. 


(2) summon the Chambers or either Chamber to 
meet at such time and piace as he thinks fit ; 


(6) prorogue the Chamber or Chambers ; 
(c) dissolve the Legislative Assembly. 
[Sub-section (3) (omitted) ]. 


63. Right of Governor to address, and send 
message to, Chambers.—(1) The (rovernor may address the 
Legislative Assembly or, in the case of a Province having a 
Legislative Council, either Chamber of the Provincial Legisla-. 
ture or both Chambers assembled together, and may for that 
purpose require the attendance of members. 


(2) The Governor may send messages to the Chamber or 
Chambers of the Provincial Legislature, whether with respect 
to a Bill then pending in the Legislature or otherwise, and a 
Chamber to whom any message is so sent shall with all con- 
venient dispatch consider any matter which they are required 
by the message to take into consideration. 
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64. Rights of ministers and Advocate-General as. 
respects Chambers.—Every minister and the Advocate- 
General shal! have the right to speak in, and otherwise take 
part in the proceedings of, the Legislative Assembly of the 
Province or, in the case of a Province having a Legislative 
Council, both Chambers and any joint sitting of the Chambers, 
and to speak in. and otherwise take part in tne proceedings 
of, any committee of the Legislature of which he may be named 
a member, but shall] not, by virtue of this section, be entitled 
to vote. 


65. Officers of Chambers.—(1) Every Provincial 
Legislative Assembly shall, as soon as may be, choose two 
members of the Assembly to be respectively Speaker and 
Deputy Speaker thereof and, so often as the office of Speaker 
or Deputy Speaker becomes vacant, the Assembly shall choose 
another member to be Speaker or Deputy Speaker, ag the case 
may be. 


(2) A member holding office as Speaker or Deputy 
Speaker of an Assembly shall vacate his office if he ceases to 
be a member of the Assembly, may at any time resign his 
office by writing under his hand addressed to the Governor, 
and may be removed from his office by a resolution of the 
Assembly passed by a majority of all the then members of the 
Assembly : but no resolution for the purpose of this subsection 
shall be moved unless at least fourteen days’ notice has been 
given of the intention to move the resolution : 


Provided that, whenever the Assembly is dissolved, the 
Speaker shall not vacate his office until immediately before the 
first meeting of the Assembly after the dissolution. 


(3) While the office of Speaker is vacant, the duties of 
the office shall be performed by the Deputy Speaker or, if the 
office of Deputy Speaker is also vacant, by such member of 
the Assembly as the Governor may appoint for the purpose, 
and during any absence of the Speaker from any sitting of the 
Assembly the Deputy Speaker or, if he is also absent, such 
person as may be determined by the rules of procedure of the 
Assembly, or, if no such person is present, such other person as 
may be determined by the Assembly, shall act as Speaker. 


(4) There shall be paid to the Speaker and the Deputy 
Speaker of the Legislative Assembly such salaries as may be 
respectively fixed by Act of the "Provincial Legislature and, 
until provision in that behalf is so made, such salaries as the 
Governor may determine. 


(5) In the case of a Province having a Legislative 
Council, the foregoing provisions of this section (other than 
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the proviso to subsection (2) thereof) shall aply in relation to 
the Legislative Council as they apply in relation to the Legis- 
lative Assembly, avith the substitution of the titles ° ‘President” 
and ‘Deputy President’: for the titles “Speaker” and “Deputy 
Speaker” respectively, and with the substitution of references 
to the Council for references to the Assembly. 


66. Voting in Chambers, power of Chambers to 
-act notwithstanding vacancies and quorum.—(1) Save as 
in this Act otherwise expressly provided, all questions in a 
Chamber, or a joint sitting of two Chambers, of a Provincial 
Legislature shall be determined by a majority of votes of the 
members present and vcting, other than the Speaker or Presi- 
dent, or person acting as such. 


The Speaker or President, or person acting as such, shall 
not vote in the first instance, but shall have and exercise a 
-casting vote in the case of an equality of votes. 


(2) A Chamber of a Provincial Legislature shall have 
power to act notwithstanding any vacancy in the membership 
thereof, and any proceedings in a Provincial Legislature shall 
be valid notwithstanding that it is discovered subsequently that 

.gome person who was not entitled so to do, sat or voted or 
otherwise took part in the proceedings, 


(3) If at any time during a meeting of a Provincial 
Legislative Assembly less than one-sixth of the total number 
of members of the Chamber are present, or if at any time 
during a meeting of a Provincial Legislative Council less than 
ten members are present, it shall be the duty of the Speaker 
or President or person acting as such either to adjourn the 
‘Chamber, or to suspend the meeting until at least one-sixth of 
of the members, or as the case may be, at least ten members, 
-are present. 


Provisions as to Members of Legislatures. 


67. Oath of members,—Every member of a Provincial 
Legislative Assembly or Legislative Council shall, before taking 
his seat, make and subscribe before the Governor, “or some 
person appointed by him, an oath according to the form set out 
in that behalf in the Fourth Schedule to this Act. 


68. Vacation of seats.—(1) No person shall be a 
member of both Chambers of a Provincial Legislature, and rules 
made by the Governor shall provide for the vacation by a 
person who is chosen a member of both Chambers of: his seat 
in one Chamber or the other. 


{Subsection (2) (omitted ).] 
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(3) If a member of a Chamber-- 

(a) becomes subject to any of the disqualifications 
mentioned in sub-section (1) of the next suc- 
ceeding section ; or 

-(b) by writing under his hand addressed to the 
Governor resigns his seat 

his seat shall thereupon become vacant. 

(4) If for sixty days a member of a Chamber is without 
permisssion of the Chamber absent from meetings thereof the- 
Chamber may declare his seat vacant: 


Provided that in computing the said period of sixty days 
no account shall be taken of any period during which the 
Chamber is prorogued, or is adjourned for more than four con- 
secutive days. 


69. Disqualifications for membership.—(1) A person 
Shall be disqualified for being chosen as. and for being, a 
member of a Provincial Legislative Assembly or Legislative 
Council— 


(a) if he holds any office of profit under the Crown 
in India, othenthan an oftice declared by Act 


of the Provincial Legislature not to disqualify its. 
holder ; 


(b) if he is of unsound mind and stands so declared. 
by a competent court ; 


(c) if he is an undischarged insolvent ; 


(d) if, whether before or after the commencement 
of this Part of this Act, he has been convicted: 
or hus, in proceedings for questioning the vali-- 
dity or regularity of an election, been found to. 
have been guilty of any offence or corrupt or 
illegel practice relating to elections which has 

‘ been declared by Order in Council, or by an 
Act of the Provincial Legislature, to be an 
offence or practice entailing disqualification for: 
membership of the Legislature, unless such. 
period has elapsed as may be specified in that 
behalf in the provisions of that Order or Act ; 


(e) If he has been convicted of any other offence 

| before the date of the establishment of the- 

. Dominion by a court in British India, or on or- 
: after that date by a court in a Governor’s or- 
Chief Commissioner’s Province or an Acceding 

State and sentenced to transportation or to 
imprisonment for not less than two years. unless. 
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a period of five years, or such less ‘period ' as » the’ 
Governof". may allow in any particular Case, - has- 
elapsed since his release; : te 


(f) if, having been nominated asa candidate for the 
Dominion Legislature or any Provincial Legis- 
lature or having acted as an election agent of 
any person so nominated, he has failed to lodge: 
a return of election expenses within the time 
and in the manner required by any Order in 
Council nade under this Act or by any Act of 
the Dominion Legislature or the Provincial 
Legislature, unless five years have elapsed from. 
the date by which the return ought to have 
been lodged or the Governor has removed the. 
disqualification : 

Provided that a disqualification under paragraph (f) of 
this sub-section shall not take effect until the expiration of one 
month from the date by which the return ought to have been 
lodged or of such longer period as the (fovernor may in. any 
particular case allow. 


(2) A person shall not be capable of being chosen a 
member of a Chamber of a Provincial Legislature while he 1s 
serving a sentence of tr ansportation or of imprisonment for a 
criminal offence. | 


(3) Where a person who. by virtue of a conviction or a 
couviction and a sentence, becomes disqualitied by virtue of 
paragraph (d) or paragraph (e) of sub-section (1) of this 
section, is at the date of the disqualification a member of a 
Chamber, is at seat shall, notwithstanding anything in this or 
the last preceding section, not become vacant by reason of the 
disqualification until three months have elapsed froin the date 
thereof or if within those three months an appeal or petition 
for revision is brought in respect of the conviction or the. 
sentence until that appeal or petition is disposed of, but during 
any period during which his membership is preserved by this: 
sub-section. he shall not sit or vote. 


(4) For the purposes of this section a person shall not be 
deemed to hold an office of profit under the Crown in India by 
reason only that he is a minister either for the Dominion or for 
a Province. 


70. Penalty for sitting and voting when not 
qualified, or when disqualified.—1f a person sits or votes 
as amémber of a Provincial Legislative Assembly or Legis- 
lative Council ‘when he is not qualified or is disqualified for’ 
membership thereof, vr when he is prohibited from so doing by 
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‘the provisions of sub-section (3) of the last preceding section, 
‘he shall be liable in respect of each day on which he so sits 
or votes to a penalty of five hundred rupees to be recovered 
‘8g a debt due to the Province. 


71. Privileges, etc., of members.—(1) Subject to the 
‘provisions of this Act and to rules and standing orders regula- 
‘ting the procedure of the Legislature, there shall be freedom 
of speech in every Provincial Legislature, and no member of 
‘the Legislature shall be liable to any proceedings in any court 
in respect of anything said or any vote given by him in the 
Legislature or any committee thereof, and no person shall be 
80 liable in respect of the publication by or under the authority 
of a Chamber of such a Legislature of any report, paper, votes 
or proceedings. 


(2) In other respects the privileges of members of a 
‘Chamber of a Provincia] Legislature shall be such as may from 
time to time be defined by Act of the Provincial Legislature, 
-anb, until so defined, shall be such as were immediately before 
the establishment of the Dominion enjoyed by members of that 
‘Chamber, or in the case of West Bengal and East Punjab, 
by members of the Provincial Legislative Assemblies of Bengal 
-and the Punjab respectively. 


(8) Nothing in any existing law, and, notwithstanding 
anything in the foregoing provisions of this section, nothing in 
this Act, shall be construed as conferring, or empowering any 
Legislature to confer, on a Chamber thereof or on _ both 
Chambers sitting together or any committee or officer of the 
Legislature, the status of a court, or any punitive or discipli- 
nary powers other than the power to remove or exclude persons 
infringing the rules or standing orders, or otherwise behaving 
in a disorderly manner. 


(4) Provision may be made by an Act of the Provincial 
Legislature for the punishment, on conviction before a court, 
of persons who refuse to give evidence or produce documents 
before a committee of a Chamber when duly required by the 
chairman of a committee so to do : 


Provided that any such Act shall have effect subject to 
such rules for regulating the attendance before such com- 
mittees of persons who are, or have been, in the service of the 
‘Crown in India, and safeguarding confidential matter from 
disclosure, as may be made by the Governor. 


(5) The provisions of sub-sections (1) and (2) of this 
‘section shall apply in relation to persons who by virtue of this 
Act have the right to speak in and otherwise take part in the 
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proceedings of a Chamber as they apply in relation to members 
of the Legislature. 


72. Salaries anf allowances of members.— Members 
of Provincial Legislative Assemblies and Legislative Councils 
shall be entitled to receive such salaries and allowances as may 
from time to time be determined by Act of the Provincial 
Legislature : 


Provided that until other provision is so made members of 
the Legislative Assemblies of West Bengal and East Punjab. 
shall be entitled to receive salaries and allowances at such 
rates and upon such conditions as were immediately before the 
establishment of the Dominion applicable in the case of mem- 
bers of the Legislative Assemblies of Bengal and the Punjab,. 
respectively. 


Legislative Procedure. 


73. Introduction of Bills, etc.—(1) Subject to the 
special provisions of this part of this Act with respect to finan- 
cial Bills, a Bill may orginate in either Chamber of the Legis- 
lature of a Province which has a Legislative Council. 


(2) A Bill pending In the Legislature of a Province shall 
not lapse by reason of the prorogation of the Chamber or 
Chambers thereof. 


(3) A Bill pending inthe Legislative Council of a Pro- 
vince which has not been passed by the Legislative Assembly 
shall not lapse on a dissolution of the Assembly. 


(4) A Bill which is pending in the Legislative Assembly 
of a Province, or which having been passed by the Legislative 
Assembly is pending in the Legislative Council, shall lapse on 
a dissolution of the Assembly. 


74. Passing of Billsin Provinces having Legisla- 
tive Councils.—(1) Subject to the provisions of this section, 
a Bill shall not be deemed to have been passed bv the 
Chambers of the Legislature of a Province having a Legisla- 
tive Council, unless it has been agreed to by both Chambers, 
either without amendments or with such amendments only as 
are agreed to by both Chambers. 


(2) Ifa Bill which has been passed by the Legislative 
Assembly and transmitted to the Legislative Council is not, 
before the expiration of twelve months from its reception by 
the Council, presented to the Governor for his assent, the 
Governor may summon the Chambers to meet in a joint sitting 
for the purpose of deliberating and voting on the Bill: 


Provided that, if it appears to the Governor that the Bill 
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‘relates to finance, he may summon the Chambers to meet in a 
joint sitting for the purpose aforesaid notwithstanding that the 
said period of twelve months has not elapsed. 


; (3) If ata joint sitting of the two Chambers summoned 
ain «accordance with the provisions of this section the Bill, with 
such amendments, if any, as are agreed to in joint sitting, is 
passed by amajority of the total number of members of both 
‘Chambers present and voting, it shall be deemed for the 
purposes of this Act to have been passed by both Caan 


Provided that at a joint sitting— 


(a) unless the Bill has been passed by the Legisla- 
tive Council with amendments and returned to 
the Legislative Asssmbly, no amendment shall 
be proposed to the Bill other than such amend- 
ments, if any, as are made necessary by the 
delay. iu the passage.of the Bill ; 


(b) if the Bill has been so passed and returned by 
the Legislative Council, only such amendments 
as aforesaid shall be.proposed to the Bill and 
such other amendments as are relevant to the 
matters with respect to which the. Chambers 
have not agreed, 


and the decision of the person presiding as to 
the amendments which are admissible under 
this sub-section shall be final. 


75. Assent to Bills. —A Bill which has been passed by 
the Provincial Legislative Assembly or, in the case of a Pro- 
vince having a Leglslative Council, has been passed by both 
Chambers of the Provincial Legislature, shall be presented to 
the Governor, and the Governor shall declare either that he 
sassents in His Majesty’s name to the Bill, or that he withholds 
vassent therefrom, or that he reserves the Bill for the considera- 
tion of the Governor-General : me we a 


Provided that the Governor may return the Bill together 
‘with a message requesting that-the Chamber or Chambers will 
“reconsider the Bill or any specified provisions thereof and, in 
particular, will consider the desirability of introducing any 
*such amendments as he may recommend in his message and. 
‘when a Bill is so returned, the Chamber or Chambers shall 
‘reconsider it accordingly. 


«  , 76. Bills reserved for consideration. ~(1) Wien a 
‘Bill i is reserved by a Governor for the consideration of the 
goovernor-General the Governor-General shall declare, either 


ete 
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that be assents in His Majesty’s name to the Bill, or that he | 
~withholds assent therefrom : 


Provided that"the Governor-General may, if he thinks fit, 
direct the Governor to return the Bill to the Chamber, or, as 
‘the case may be, the Chambers, of the Provincial Legislature 
together with such a message as is mentioned in the proviso to 
‘the last preceding section and, when a Bill is so returned, the 
Chamber or Chambers shall reconsider it accordingly and, if 
it is again passed by them with or without amendment, it shall 
be presented again to the Governor-General for his considera- 
“tion. 


[Subsection (2) (omitted).] 
[Section 77 (omitted). ] 


Procedure in Financial matters. 


78. Annual financial statement.—(1) The Governor 
-shall in respect of every financial year cause to be laid before 
the Chamber or Chambers of the Legislature a statement of the 
estimated receipts and expenditure of the Province for that 
year, in this Part of this Act referred to as the ‘ ‘annual financial 
statement’’. | yds 


(2) The estimates of expenditure embodied i in the annual 
‘financial statement shall show separately—— 


(a) the sums required to meet expenditure described 
by this Act as expenditure charged upon the 
revenues of the Province ; and 


(b) the sums required to meet other expenditure. 


(3) The. following expenditure shall. be, - expenditure 
“charged on the revenues of each Province-—- 


(a) the salary and allowances of the Governor and 

other expenditure relating to his office for which 

provision is made by or under the Third Sche- 
dule to this Act ; 

‘(b) debt charges for which the Province is liable, in- 
cluding interest, sinking fund charges and re- 
demption charges, and other expenditure relating 

to the raising of loang and the service and re- 
demption of debt ; 


a (c ) the salaries and allowances of ministers, | and of 
gp: i '' + ‘the Advocate-General;’ =. 


‘(d) expenditure in respect of the salaries and ‘allow: 
Say x ances of judges of, any ee Court’: 


° a * “ oan f 
mayer Se aaa oat es os ee te rn aran | ee (ee Mas cae a - a \ 
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(e) expenditure connected with the administration of 
any areas which are for the time being excluded 
areas ; 


(f) any sums required to satisfy any judgment, 
decree or award of any court or arbitral 
tribunal ; 


(g) any other expenditure declared by this Act or 
any Act of the Provincial Legislature to be so 
charged. 


[Subsection (4) (omitted).] 


79. Procedure in Legislature with respect to esti-: 
mates.—(1) So much of the estimates of expenditure as relates 
to expenditure charged upon the revenues of a Province shall 
not be submitted to the vote of the Legislative Assembly, but 
nothing in this subsection shall be construed as preventing the 
discussion in the Legislature of those estimates, other than 
estimates relating to expenditure referred to in paragraph (a) 
of subsection (3) of the last preceding section. 


(2) So much of the said estimates as relates to other 
expenditure shall be submitted, in the form of demands for 
grants, to the Legislative Assembly, and the Legislative 
Assembly shall have power to assent, or to refuse to assent, 
to any demand, or to assent to a demand subject to a reduction 
of the amount specified therein. 


(8) No demand for a grant shall be made except on the 
recommendation of the Governor. 


80. Authentication of schedule of authorised 
expenditure.— (1) The Governor shall authenticate by his 
signature a schedule specifying— 


(a) the grants made by the Assembly under the last 
preceeding section ; 


(b) the several sums required to meet the expendi- 
ture charged on the revenues of the Province 
but not exceeding, in the case of any sum, the 
sum shown in the statement previously laid 
before the Chamber or Chambers. 


[Proviso omitted]. 


(2) The schedule so authenticated shall be laid before 
the Assembly but shall not be open to discussion or vote in the 
Legislature. 


(3) Subject to the provisions of the next succeeding 
section, no expenditure from the revenues of the Province 
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shall be deemed to be duly authorised unless it is'specified in 
the schedule so authenticated : 


1 Provided that expenditure from the revenues of the Pro- 
vince of West Bengal or East Punjab during the period 
beginning with the 15th day of August 1947 and ending with 
the 31st day of March 1948 may be authorized or ratified by 
general or special urder of the Governor.| 


81. Supplementary statements of expenditure.—If 
in respect of anv financial year further expenditure from the 
revenues Of the Province becomes necessary over and above 
the expenditure theretofore authorised for that year, the 
Governor shall cause to be laid before the Chamber or 
Chambers a supplementary statement showing the estimated 
amount of that expenditure, and the provisions of the preced- 
ing sections shall have effect in relation to that statement and 
that expenditure as they have effect in relation to the annual 
financial statement and the expenditure mentioned therein. 


82. Special provisions as to financial Bills.—(1) A 
Bill or amendment making provision— 


(a) for imposing or increasing any tax ; or 


(b) for regulating the borrowing of money or the 
giving of any guarantee by the Province, or for 
amending the law with respect to any financial 
obligations undertaken or to be undertaken by 
the Province ; or 


(c) for declaring any expenditure to be expenditure 
charged on the revenues of the Province, or for 
increasing the amount of any such expenditure, 


shall not be introduced or moved expect on the recommenda- 
tion of the Governor, and a Bill making such provision shall 
not be introduced in a Legislative Council. 


(2) A Bill or amendment shall not be deemed to make 
provision for any of the purposes aforesaid by reason only that 
it provides for the imposition of fines or other pecuniary penal- 
ties or for the demand and payment of fees for licences or fees 
for services rendered. 


(3) A Bill which, if enacted and brought into operation, 
would involve expenditure from the revenues of a Province 
shall not be passed by a Chamber of the Legislature unless the 
Governor has recommended to that Chamber the consideration 
of the Bill. 


1. Ins. by India Prov. Cons. Order, 1947. 
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83 (omitted). 
Procedure Generally. 


84. Rules of procedure.—(1) A Chamber of a Provin- 
cial Legislature may make rules for regulating, subject to the 
provisions of this Act, their procedure and the conduct of their 
business. 


[Proviso omitted]. 


(2) In a Province having a Legislative Council the 
Governor, after consultation with the Speaker and the Presi- 
dent, may make rules as to the procedure with respect to joint 
sittings of, and communications between, the two Chambers. 


—11(8) Until rules are made under this section the rules of 
procedure and standing orders in force immediately before the 
establishment of the Dominion with respect to the Legislative 
Assemblies of Bengal and the Punjab respectively, shall have 
effect in relation to the Legislative Assemblies of West Bengal 
and East Punjab, subject to such modifications and adaptations 
as may be made therein by the Speakers of those Assemblies. | 


(4) At a joint sitting of two Chambers the President of 
the Legislative Council, or in his absence such person as may 
be determined by rules of procedure made under this section, 
shall preside. 


85 (omitted). 


86. Restrictions on discussion in the Legislature.— 
(1) No discussion shall take place in a Provincial Legislature 
with respect to the conduct of any judge of the Federal Court 
or of a High Court in the discharge of his duties. 


In this sub-section the reference to a High Court shall 
be construed as including a reference to a court in an Acceding 
State which is a High Court for any of the purposes of Part IX 
of this Act. 


[Sub-section (2) (omitted).] 


87. Courts not to inquire into proceedings of the 
Legislature.—(1) The validity of any proceedings in a Pro- 
vincia] Legislature shall not be called in question on the ground 
of any alleged irregularity of procedure. 


(2) No officer or other member of a Provincial Legislature 
in whom powers are vested by or under this Act for regulating 
procedure or the conduct of business, or for maintaining order, 
in the Legislature, shall be subject to the jurisdiction of any 

court in respect of the exercise by him of those powers. 
| 1. Subs. by India Prow Cons. Order, 1947. 


cogrerg 
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- CHAPTER IV. 
Legislative Powers of Governors. 


88. Power of Governor to promulgate ordinances 
during recess of Legislature.—(1) If at any time when the 
Legislature of a Province is not in session the Governor is 
satisfied that circumstances exist which render it necessary for 
him to take immediate action he may promulgate such 
ordinances as the circumstances appear to him to require : 


1{Provided that the Governor shall not, without 
instructions from the Governor-General, promulgate any such 
ordinance if an Act of the Provincial Legislature containing the 
same provisions would under this Act have been invalid 
unless, having been reserved for the consideration of the 
<Zovernor-General, it had received the assent of the Governor- 
General J. 

(2) An ordinance promulgated under this section shal) 
have the same force and effect as an Act of the Provincial 
Legislature assented to by the Governor but every such 
ordinance— 


(a) shall be laid before the Provincial Legislature and 
shall case to operate at the expiration of six. weeks from the 
reassembly of the Legislature, if a resolution disapproving it 
is passed by the Legislative Assembly and agreed to by the 
Legislative Council. if any. upon the passing of the resolution 
or, a8 the case may be, onthe resolution being agreed to by 
the Council : 


[Paragraph (b) omitted. | 
(c) may be withdrawn at any time by the Governor, 


(3) If and so far as an ordinance under this section makes 
any provision which would not be valid if enacted in an Act 
of the Provincial Legislature'assented to by the Governor, it 
shall be void. 


Provided that for the purposes of the provisions in this 
Act relating to the effect of an Act of a Provincial Legislature 
or an existing law which is repugnant to an Act of the Domin- 
ion Legislature with respect to a matter enumerated in the 
‘Concurrent Legislative List, an ordinance promulgated under 
this’ section in pursuance of instructions from the Governor- 
‘General. shall be deemed to be an Act of the Provincial 
Legislature which has been reserved for the consideration of 
the Governor-General and assented to by him. 


89-90 (omitted). 
1. Babbt. by India Prov. Con. Order, 1947. e 
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- CHAPTER Vv. 


Excluded Areas and Partially Excluded Avena 
“91. 1Excluded areas and partially excluded areas.— 


In this Act the expressions “excluded area” and “parti- 
ally excluded area” mean respectively such areas as were 
excluded or partially excluded areas immediately before the 
establishment of the Dominion. 


92. Administration of excluded areas and pace 
excluded areas.—(1) The executive authority of a Province 
extends to excluded and partially excluded areas therein, but, 
notwithstanding anything in this Act, no Act of the Dominion 
Legislature or of the Provincial Legislature, shall apply to an 
excluded area or a partially excluded area, unless the Governor 
by public notification so directs ; and the. Governor in giving 
such a direction with respect to any Act may direct that the 
Act shall in its application to the area, or to any specified part 
thereof, have effect subject to such exceptions or modifications 
as he thinks ft. 


(2) The Governor may make regulations for the peace 
and good government of any areaina province which is for 
the time being an excluded area, or a partially excluded area,. 
and any regulations so made may repeal or amend any Act of 
the Dominon Legislature or of the Provincial Legislature, or 
any existing law, which is for the time being applicable to the 
area in question. 


Regulations made under this subsection shall be sub- 
mitted forthwith to the Governor-General and until assented 
to by him shall have no effect. 


[Subsection (8) (omitted]. 
93. (omitted) 
PART IV. 
The Chief Commissioners’ Provinces. 


94. Chief Commissioners’ Provinces.—(1) The 
following shall] be the Chief Commissioners’ Provinces, that is. 
to say, the heretofore existing Chief Commissioners’ Provinces 
of Delhi, Ajmer-Merwara, Coorg and the Andaman and Nicobar 
Islands, the area known as Panth Piplcda, and such other 
Chief Commissioner’s Provinces as may be created under this 
Act. 


[Subsection (2) Omitted]. 
1. ~ Bubst. India (Provisional Constitution) Order, 1947. 


i aaa 
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(3) A Chief Conimissioner’s Province shall be administer- 
ed by the Governor-General acting, to such extent as he thinks 
fit, through a Chief Commissioner to be appointed by him. 


95. (Omitted). 
96.1. [The Andaman and Nicobar Islands.—The 


Governor-General may make regulations for the peace and good 
government of the Andaman and Nicobar Islands, and any 
regulations so made may repeal or amend any Act of the 
Dominion Legislature or any existing law which is for the time 
being applicable to the Province, and, when promulgated by 
the Governor-General, shall have the same force and effect as 
an ie of the Dominion Legislature which applies to the Pro- 
vince}. 


97. Coorg.—Until other provision is made by, or in 
accordance with, a law made by the Constituent Assembly under 
sub-section (1) of s. 8 of the Indian Independance Act, 1947, the 
constitution, powers and functions of the Coorg Legislative 
Council, and the arrangements with respect to revenues collected 
in Coorg and expenses in respect of Coorg, shall continue un- 
changed. 


98 (Omitted). 


cere eee 
1. Subst. by India Prov. Con. Order, 1947. 
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Part V. 
Legislative Powers. 
CHAPTER I. 
Distribution of Powers. 


99. Extent of Dominion and Provincial laws.— 

(1) Subject to the provisions of this Act, the Dominion 
Legislature may make laws (including laws having. extra- 
territorial operation) for the whole or any part of the Dominion, 
and a Provincial Legislature may make laws for the Province 
or for any part thereof. 


[Sub-section (2) omitted]. 


The general \egislative powers conferred respectively on the Federal 
Legislature and the Provincial Legislature by subsection (1) of s. 99 are sub- 
ject inter alia to the provisions of s.298. Punjab Province v. Daulat Singh. 
[1946] F.C.R. 1. 


For observations ef the Federal Court on the scope of the legislative 
power conferred by the section, see The Governor-General in Council v. 
Raleigh Investment Company |1944], F.C.R. 229, at. p. 251, et seq. 


100. Subject-matter of Dominion and Provincial 
laws.—(1) Notwithstanding anything in the two next succeed- 
ing sub-sections, the Dominion Legislature has, and a Provincial 
Legislature has not, power to make laws with respect to any 
of the matters enumerated in List I in the Seventh Schedule 
to oS Act (hereinafter called the “Federal Legislative 
List’’). 


(2) Notwithstanding anything in the next succeeding 
sub-section, the Dominion Legislature, and, subject to the 
preceding sub-section, a Provincial Legislature also, have 
power to make laws with respect to any of the matters en- 
umerated in List I[I in the said Schedule (hereinafter called 
the “Concurrent Legislative List’’). 


(3) Subject to the two preceding sub-sections, the Provin- 
cial Legislature has, and the Dominion Legislature has not, 
power to make laws for a Province or any part thereof with 
respect to any of the matters erumerated in List II in the said 
Schedule (hereinafter called the “ Provincial Legislative 


List’). 


(4) The Dominion Legislature has power to make laws 
with respect to matters enumerated in the Provincial Legis- 
lative List except for a Province or any part thereof. 


For an exposition on the subject of Dominion and Provineial spheres 
of legislation, see the cases referred to below. 
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A general power “ought not to be so constrned as to make a nullity 
of a particular power conferred by the same Act and operating in the same 
field. It is a fundamental assumption that the legislative powers of the 
Centre and the Provinces oannot have been intended to be in conflict with 
one another...only if a reconciliation between the two proves impossible is 
it permissible to have recourse to the non obstante provisions in s. 100 (1) 
and (8) of the Constitution Act, and in that case the Federal power will 
prevail: In re the C. P. and Berar Act No. XIV of 1938 [1939] F.C.R. 18. 


The principles laid down by the Judicial Committee in decisions 
interpreting the provisions of the British North America Act, distributing 
legislative power between the Dominion and the provincial parliaments, may 
be accepted as a guide for the interpretation of s. 100 of the Constitution Act 
and the Lists in the Seventh Schedule of that Act: ALS.P.P.L. Subrah- 
manyan Chettiar vy. Muttusiwwami Goundan (1940) F.C.R. 188. 


In a rceent case relating to the validity of the Money Lenders’ Act, 
Profulla wumar Mukherji vy. Bank of Commerce Ltd., the Judicial Committee 
of the Privy Council quoted with approval the following passage in the 
judgment of Gwyer C.J. in Subrahmanyan Chettiar’s case (supra) at p. 201 :—. 
“it must inevitably happen from time to time that legislation, though pur- 
porting to deal with a subject in one List, touches also upon a subject in 
another List, and the different provisions of the enactment may be so closely 
intertwined that blind adherence to a strictly verbal interpretation would 
result in a large number of statutes being declared invalid, because the legis- 
lature enacting them may appear to have legislated in a forbidden sphere. 
Hence the rule which has been evolved by the Judicial Committee, whereby 
the main statute is examined to ascertain its pith and substance or its true 
nature and character for the purpose of determining whether it is legislation 
in respect of matters in this List or in that.” In Their Lordships’ view, the 
subjects must stil] overlap. Where they do, the question must be asked 
what in pith and substance is the effect of the enactment, of which complaint 
is made, and in what List its true nature and character is to be found. As 
regards the relative precedence to be accorded to the three Legislative Lists 
in the Government of India Act, Their Lordships have held that where they 
come in conflict, List I has priority over Lists III and IT, and List IIT has 
priority over List II. As regards this priority itself, in each case one has to 
consider what the substance of an Act is and, whatever its ancillary etfect, 
attribute it to the appropriate List according to its true character. See also 
Bhola Prasad v. King Emperor, {1942] F.C. R. 17; Administrator, Lahore 
Municipality v. Daulat Ram Kapur, (1942) F.C. R. 81; and Bank of Com- 
merce Ltd. v. Amulya Krishna Basu, [1944] F. C. RB. 126. 


101. Extent of power to legislate for States.—No- 
thing in this Act shall be construed as empowering the Domin- 
ion Legislature to make laws for an Acceding State otherwise 
than in accordance with the Instrument of Accession of that 
State and any limitations contained therein. 


102. Power of Dominion Legislature to legislate 
if an emergency is proclaimed.—(1) Notwithstanding any- 
thing in the preceding sections of this chapter, the Dominion 
Legislature shall, if the Governor-General has declared by 
Proclamation (in this Act referred to as a ‘Proclamation of 
Emergency’) that a grave emergency exists whereby the 
security of India is threatened, whether by war or internal 
disturbance, have power to make laws for a Province or any 
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part thereof with respect to any of the matters enumerated 
in the Provincial Legislative List, [or to make laws, whether 
or not for a Province or any part thereof, with respect to any 
matter not enumerated in any of the Lists in the Seventh 
Schedule to this Act]: 


Provided that no Bill or amendment for the purposes 
aforesaid sball be introduced or moved without the previous 
sanction ot the Governor-General, and the Governor-General 
shall not give his sanction unless it appears to him that the 
provision proposed to be made is a proper provision in view of 
the nature of the emergency. 


(2) Nothing in this section shall restrict the power of a 
Provincial Legislature to make any law which under this Act 
.it has power to make, but if any provision of a Provincial law 
is repugnant to any provision of a Dominion law which the 
Dominion Legislature has under this section power to make, 
the Dominion law, whether passed before or after the Pro- 
vincial law, shall prevail, and the Provincial law shall to the 
extent of the repugnancy, but so long only as the Dominion 
law continues to have effect, be void. 


(3) A Proclamation of Emergency may be revoked by a 
subsequent Proclamation. 


(4) A law made by the Dominion Legislature which that 
Legislature would not but for the issue of a Proclamation of 
Emergency have been competent to make _ shall, 
to the extent cf the incompetency, cease to have 
effect on the expiration of a period of six months after the 
Proclamation has ceased to operate, except as respects things 
done or omitted to be done before the expiration of the said 
period. 


(5) A Proclamation of Emergency declaring that the 
security of India is threatened by war or by internal distur- 
bance may be made before the actual occurrence of war or of 
any such disturbance if the Governor-General is satisfied that 
there is imminent danger thereof. 


For observations of Federa] Court on power of Federal Legislature to 
make laws for a Province in an emergency, see Piare Dusadh and others y. 
King Emperor, [1944] F. C. BR. 61 at p. 105 ef seg; Basanta Chandra Ghose vy. 
King Em cde Uses) F. C. R, 295, at pp. 305, 306. 


eevee —- Fa ne i RN mR eR Ne Me met tena see a ee a a Lene err eae, waite. 


1. inaeeesn by s. 1 of the India (Proclamation of Emergency) Act, 1946 
(See Annexure J). 


2. For amendment of this subsection made in 1946, see the India 
(Central Government and Legislature) Act, 1946 Annexare II. 
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103. Power of Dominion Legislature to legislate 
for two or more Provinces by consent.—lIf- it appears to 
the Legislatures of two or more Provinces to be desirable that 
-any of the matters enumerated in the Provincial Legislative 
List should be regulated in those Provinces by Act of the 
Dominion Legislature, and if resolutions to that effect are 
‘passed by all the Chambers of those Provincial Legislatures. 
it shall be lawful for the Dominion Legislature to pass an Act 
‘for regulating that matter accordingly, but any Act 80 passed 
may. as respects any Province to which it applies, be amended 
or repealed by an Act of the Legislature of that Province. 


104. Residual powers of Legislation.—(1) The 
Governor-General may by public notification empower either 
the Dominion Legislature or a Provincial Legislature to enact 
a law with respect to any matter not enumerated in any of the 
Lists in the Seventh Schedule to this Act, including a law 
imposing a tax not mentioned in any such list, and the 
executive authority of the Dominion or of the Province, as the 
case may be, shall extend to the administration of any law so 
made, unless the Governor-General otherwise directs. 


Sub-section (2) (omitted). 


The Federal Legislature has no power to make a law providing for the 
levy of estate duty of the nature and with the incidence of estate duty under 
the English Law. The levy of such a duty is not a matterincluded in any of 
the Lists inthe Seventh Schedule to the Act. In re Levy of Estate Duty, 
(1944) F.C. R. 317. Consequently the Federal Legislative List was amended 
to inclade a new item relating to Estate duty. Seeentry Ne. 56A of List I. 
A corresponding addition was also made in 8. 187 of the Act by the India 
(Estate Daty) Act, 1945. 


105. (Omitted). 


106. Provisions as to legislation for giving effect 
to international agreements.—(1) The Dominion Legis- 
lature shall not by reason only of the entry in the Federal 
Legislative List relating to the implementing of treaties and 
agreements with other countries have power to make any law 
for any Province except with the previous consent of the 
‘Governor, or for an Acceding State except with the previous 
consent of the Ruler thereof. 


w 


(2) So much of any law as is valid only by virtue of any 
such entry as aforesaid may be repealed by the Dominion 
Legislature and may, on the treaty or agreement in question 
ceasing to have effect, be repealed as respects any Province 
or State by a law of that Province or State. 


(3). Nothing in this section applies in relation to any law 
which the Dominion Legislature has power to make fora 
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Province or, as the case may be, an Acceding State, by virtue: 
of any other entry in the Federal or the ‘Concurrent Legis-- 
lative List as well as by virtue of the said entrg. 


107.* Inconsistency between Dominion laws and 
Provincial, or State, laws.-—(1) If any provision of a Provin- 
cial Jaw 18 repugnant to any provision of a Dominion law which: 
the Dominion Legislature is competent to enact or to any 
provision of an existing law with respect to one of 
the matters enumerated in the Concurrent Legislative List, 
then, subject to the provisions of this section, the Dominion 
law, whether passed before or after the Provincial law, or, as. 
the case may be, the existing law, shall prevail and’ 
the Provincia! law shall, to the extent of the repugnancy, 
be void. , 


(2) Where a Provincial law with respect to one of the 
matters enumerated in the Concurrent Legislative List contains 
any provision repugnant to the provisions of an earlier Domi- 
nion law or an existing law with respect to that matter, then, 
if the Provincial law, having been reserved for the considera- 
tion of the Governor-(feneral, has received the assent of the 
Governor-General, the Provincial law shall in that Province 
prevail, but nevertheless the Dominion Legislature may at any 
time enact further legislation with respect to the same 
matter : 


Provided that no Bill or améndment for making any 
provision repugnant to any Provincial law, which, having 
been so reserved, has received the assent of the Governor- 
General, shall be introduced or moved in the Dominion Legisla- 
ture without the previous sanction of the Governor-General. 


(3) If any provision of a law of an Acceding State is 
repugnant to a Dominion law which extends to that State, the 
Dominion law, whether passed before or after the law of the 
State, shall prevail and the law of the State shall, to the 
extent of the repugnancy, be void. 


Where the problem is one of conflict between the provisions of a local 
law and those of a Central enactment, each being in reference to a subject 
on which it is authorised to legislate, it is the doctrine of repugnancy and 
not the doctrine of ultra vires that hasto be applied. The question of severa- 
bility arises only when an Act is to some extent ultra vires: Bank of Commerce: 
Ltd, v. Amulya Krishna Basu, 1944 F.C. BR. 126. 


108. (Omitted). 


109. Requirements as to sanctions and recom- 
mendations to be regarded as matters of procedure 


Government of India Act 1985. 91 


only. —(1) Where under any provision of this Act the 
previous sanction or recommendation of the Governor-General 
or of a Governor is required to the introduction or passing of a 
Bill or the moving of an amendment, the giving of the sanction 
or recommendation shall not be construed as precluding him 
from exercising subsequently in regard to the Bill in question 
any powers conferred upon him by this Act with respect to 
the withholding of assent to, or the reservation of, Bills. 


(2) No Act of the Dominion Legislature or a Provincial 
Legislature, and no provision in any such Act, shall be invalid 
by reason only that some previous sanction or recommendation 
was not given, if assent to that Act was given— 


(a) where the previous sanction or recommendation 
required was that of the Governor, either by the 
Governor, or by the Governor-General; 


(6) where the previous sanction or recommendation 
required was that of the Governor-General, by 
the Governor-General. 


110—121. (Omitted). 
| Parr VI. 


Administrative relations between Dominion, 
Provinces and States. 


General, 


122. Obligation of] units and Dominion.—(1) The 
executive authority of every Province and Acceding State shall 
be so exercised as to secure respect for the laws of the Domi- 
nion Legislature which apply in that Province or State. 


(2) The reference in sub-section (1) of this section to 
laws of the Dominion Legislature shall, in relation to any 
Province, include a reference to any existing law applying 
in that Province. 


(8) Without prejudice to any of the other provisions of 
this Part of this Act, in the exercise of the executive authority 
of the Dominion in any Province or Acceding State regard 
shall be had to the interest of that Province or State. 


123. (Omitted). 





1. This part originally came into force on the lst April, 1937, under para 
&G. of I. (C. T. Prov.) O. 
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_ 124. Power of Dominion to confer powers, etc., 
on Provinces and States in certain cases.—(1) Notwith- 
standing anything in this Act, the Governor-General may, with 
the consent of the Government of a Province or the Ruler of 
an Acceding State, entrust either conditionally or uncondition- 
ally to that Government or Ruler, or to their respective 
officers, functions in relation to any matter to which the execu- 
_ tive authority of the Dominion extends. 

(2) An Act of the Dominion Legislature may, notwith- 
standing that it relates to a matter with respect to which a 
Provincial Legislature has no power to make laws, confer 
powers and impose duties [or authorise.the couferring of 
powers and the imposition of duties|' upon a Province or officers 
aod authorities thereof. 


(3) An Act of the Dominion Legislature which extends 
to an Acceding State may confer powers and impose duties or 
authorize the conferring of powers and the imposition of duties 
upon the State or officers and authorities thereof to be design- 
ated for the purpose by the Ruler. 

(4) Where by virtue of this section, powers and duties 
have been conferred or imposed upon a Province or Acceding 
State or officers or authorities thereof, there shall be paid by 
the Dominion to the Province or State such sum as may be 
agreed, or, in default of agreement, as may be determined by 
an arbitrator appointed by the Chief Justice of India, in respect 
of any extra costs of administration incurred by the Province 
or State in connection with the exercise of those powers and 
duties. 


125. Administration of Dominion Actsin Indian 
States.—(1) Notwithstanding anything in this Act, agreements 
may, and, if provision has been made in that behalf by the 
Instrument of Accession of the State, shall, be made between 
the Governor-General and the Ruler of an Acceding State for 
the exercise by the Ruler or his officers of functions in relation 
to the administration in his State of any law of the Dominion 
Legislature which applies therein. . 


(2) An agreement made under this section shall contain 
provisions enabling the Governor-General to satisfy himself, by 
inspection or otherwise, that the administration of the law to 
which the agreement relates is carried out in accordance with 
the policy of the Dominion Government and, if he is not so 
satisfied, the Governor-General may issue such directions to 
the Ruler as he thinks fit. 


1. Inserted by the Goveimment of Tadia ta (Amendment) Act, 1989 
(2 & 8 Geo. 6 Ch. 66) (with effect from the Ist April, 1937). 
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(3) All courts shall take judicial notice of any agreement 
made under this section. 


126. Control of Dominion over Province in 
certain cases.—(1) The executive authority of every Province 
shall be so exercised as not to impede or prejudice the exercise 
of the executive authority. of the Dominion and the executive 
authority of the Dominion shall extend to the giving of such 
directions to a Province as may appear to the Dominion Govern- 
ment to be necessary for that purpose. 


(2) The executive authority of the Dominion shall also 
extend to the giving of directions to a Province asto the 
carrying into execution therein of any Act of the Dominion 
Legislature which relates to a matter specified in Part II of 
the Concurrent Legislative List and authorises the giving 
of such directions: 


Provided that a Bill or amendment which proposes to 
authorise the giving of any such directions as aforesaid shall 
not be introduced into or moved inthe Dominion Legislature 
without the previous sanction of the Governor-General. 


(3) The executive authority of the Dominion shall also 
extend to the giving of directions to a Province as to the con- 
struction and maintenance of means of communication declared 
in the direction to be of military importance : 


Provided that nothing in this sub-section shall be taken 
as restricting the power of the Dominion to construct and 
maintain means of communciation as part of its functions with 
respect to naval, military and air force works. 


(4) (Omitted). 


(5) The executive authority of the Dominion shall also 
extend to the giving of directions to a Province as to the 
manner in which the executive authority thereof is to be 
exercised for the purpose of preventing any grave menace to 
the peace or tranquillity of India or of any part thereof. 


1126 A. Where a Proclamation of Emergency is in 
operation whereby the Governor-General has declared that the 
security Of India is threatened by war— 


(2) the executive authority of the Dominion shall extend 
to the giving of directions to a Province as to the 
manner in which the executive aULHOEIty thereof is 
to be exercised; 


1. Inserted by the Govt. of India Act (Amendment) Act 1939 (with 
effect from the Ist-April 1937). 
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(4) any power of the Dominion Legislature to make laws 
for a Province with respect to any matter shall 
include power to make laws as respects a Province 
conferring powers and imposing duties, or authoris- 
ing tbe conferring of powers and the imposition of 
duties, upon the Domizion or officers and authorities 
of the Dominion as respects that matter, notwith- 
standing that it is one with respect to which the 
Provincial Legislature also has power to make laws: 


Provided that no Bill or amendment which, as respects 
a Province, confers powers or imposes duties, or 
authorises the conferring of powers or the imposition of duties, 
upon the Dominion or upon officers or authorities of the Domi- 
nion in relation to such a matter as aforesaid shall be introduced 
or moved without the previous sanction of the Governor- 
Generai, and the Governor-General shall not give his sanction 
unless it appears to him that the provision proposed to be 
made is a proper provision in view of the nature of the 
emergency. | 


127. Acquisition of Iand for Dominion pur- 
poses.—The Dominion may, if it deems it necessary to acquire 
any land situate in a Province for anv purpose connected with 
a matter with respect to which the Dominion Legislature has 
power to make laws, require the Province to acquire the 
Jand on behalf, and at the expense, of the Dominion or, if the 
Jand belongs to the Province, to transfer it to the Dominion 
on such terms as may be agreed or, in default of agreement, 
as may be determined by an arbitrator appointed by the Chief 
Justice of India. 


128. Duty of Ruler of a State as respects Domi- 
nion subjects.—(1) The executive authority of every Acced- 
ing State shall be so exercised as not to impede or prejudice 
the exercise of the executive authority of the Dominion so far 
as it is exercisable in the State by virtute of a law of the 
Dominion Legislature which applies therein. 


(2) If it appears to the Governor-General that the Ruler 
of any Acceding State has in any way failed to fulfil his 
obligations under the preceding sub-section, the Governor- 
General, may after considering any representations made to 
him by the Ruler issue such directions to the Ruler as he 
thinks fit: 


Provided that if any question arises under this section ag 
to whether the executive authority of the Dominion is exerci- 
sable in a State with respect to any matter or as to the extent 
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tto which it is so exercisable, the question may, at the instance 
either ofthe Dominion or the Ruler, be referred to the Federal 
‘Court for determination by that Court in the exercise of its 
-Origina] jurisdiction under this Act. 


Broadcasting. 


129. Broadcasting.—(1) The Dominion Government 
-sha!l not unreasonably refuse to entrust to the Government of 
any Province or the Ruler of any Acceding State such func- 
‘tions with respect to broadcasting as may be necessary to 
-enable that Government or Ruler— 


(a) to construct and use transmitters in the Province or 
State; 


(b)' to regulate, and impose fees in respect of, the cons- 
‘truction and use of transmitters and the use of receiving 
apparatus in the Province so State: 


Provided that nothing in this sub-section shall be con- 
-strued as requiring the Dominion Government to entrust to any 
-such Government or Ruler any contro] over the use of trans- 
‘mitters constructed or maintained by the Dominion Government 
-or by persons authorised by the Dominion Government, or over 
‘the use of receiving apparatus by persons so authorised. 


(2) Any functions so entrusted to a Government or Ruler 
‘shall be exercised snbject to such conditions as may be 
imposed by the Dominion Government, including, notwith- 
‘standing anything in this Act, any conditions with respect to 
‘finance, but it shall not be lawful for the Dominion Government 
“80 to impose any conditions regulating the matter broadcast by, 
or by authority of, the Government or Ruler. 


(3) Any Dominion laws which may be passed with respect 
‘to broadcasting shall be such as to secure that effect can be 
given to the foregoing provisions of this section. 


(4) If any question arises under this section whether any 
-conditions imposed on any such Government or Ruler are law- 
fully imposed, or whether any refusal by the Dominion Govern- 
ment to entrust functions is unreasonable, the question shall be 
determined by an arbitrator appointed by the Chief pie of 
India. 


- (5) Nothing in this section shall be construed as restrict- 
‘ing the powers conferred on the Governor-General by this Act 
‘for the prevention of any grave menace to the peace or 
ttranquillity of India or any part thereof. 
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130. Complaints as to interference with water 
supplies.—If it appears to the Government of any Governor’s. 
Province or to the Ruler of any Acceding State that the. 
interests of that Province or State, or of any of the inhabitants. 
thereof, in the water from any natural source of supply in any 
Governor’s or Chief Commissioner’s Province or Acceding | 


State, have been, or are likely to be, affected prejudicially 
by— 


(2) any executive action or legislation taken or passed, 
or proposed to be taken or passed; or 


(6) the failure of any authority to exercise any of their: 
powers : 


with respect to the use, distribution or control of 
water from that source, the Government or Rulermay complain 
to the Governor-General. 


131. Decision of complaints.—(1) If the Governor- 
General receives such a complaint as aforesaid, he shall, unless. 
he is of opinion that the issues involved are not of sufficient 
importance to warrant such action, appoint a Commission 
consisting of such persons having special knowledge and ex= 
perience in irrigation, engineering, administration, finance or 
law, as he thinks fit, and request that Commission to investigate 
in accordance with such instructions as he may give to them, 
and to report to him on, the matters to which the complaint 
relates, or such of those matters as he may refer to them.’ 


(2) A Commission so appointed shall investigate the 
matters referred to them and present to the Governor-General 
a report setting out the facts as found by them and making 
such recommendation as they think proper. 


| (3) If it appears to the Governor-General upon consider- 

ation of the Commission’s report that anything therein con- 
tained requires explanation, or that he needs guidance upon 

any point not originally referred by him to the Commission, 

he may again refer the matter to the Commission for further 
investigation and a further report. 


1. See, for an instance, the complaint made by Sind under this section re- 
garding certain irrigation projects by the Panjab on the Indus and its tribu- 
taries. The Indus Commission was accordingly appointed. by the Governor- 
General, under s.181 of the Act (see G. of I. Notification No. 199-41 G.G, (A) 
dated Bept. 11, 1941. The Commission, which was presided over by Sir B.N. 
Rav, reported in 1942. 
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(4) For the purpose of assisting a Commission appointed 
under this section in investigating any matters referred to 
them, the Federal Céurt, if requested by the Commission so 
to do, shall make such orders and issue such letters of requeat 
for the purposes of the proceedings of the Commission as they 
may make or issue in the exercise of the jurisdiction of the 
court. 


(5) After considering any report made to him by the 
Commission, the Governor-General shall give such decision and 
make such order, if any, in the matter of the complaint as he 
may deem proper. 


(6) Effect shall be given in any Province or State affect- 
ed to any order made under this section by the Governor- 
General, and any Act of a Provincial Legislature or of a State 
which is repugnant to the order shall, to the extent of the 
repugnancy, be void. 


(7) Subject as hereinafter provided the Governor- 
General, on application made to him by the Government of 
any Province, or the Ruler of any State affected, may at any 
time, if after a reference to, and report from, a Commission 
appointed as aforesaid he considers it proper so to do, vary 
any decision or order given or made under this section. 


(8) An order made by the Governor-General under this 
section may contain directions as to the Government or persons 
by whom the expenses of the Commission and any costs in- 
curred by any Province, State or persons in appearing before 
the Commission are to be paid, and may fix the amount of any 
expenses or costs to be so paid, and so far as it relates to 
expenses or costs, may be enforced as if it were an order made 
by the Federal Court. 


Sub-section (9) (omitted). 


132. Interference with water supplies of Chief 
Commissioner's Province.—If it appears to the Governor- 
General that the interests of any Chief Commissioner’s 
Prevince, or of any of the inhabitants of such a Province, in the 
water from any natural source of supply in any Governor’s 
Province or Acceding State have been or are likely to be 
affected prejudicially by :— 


(@) any executive action or legislation taken or 
passed or proposed to be taken or passed; or 


(b) the failure of any authority to exercise any of 
their powers, 
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‘with respect to the use, distribution or control of water 
from that source, he may, if he thinks fit, refer the matter to 
‘« Commission appointed in accordance with the provisions of 
the last preceding section and thereupon those provisions shall 
apply as if the Chief Commissioner’s Province were a 
Governor's Province and as if a complaint with respect to the 
matter had been made by the Government of that Province 
to the Governor-General. 


133. Jurisdiction of Courts excluded.—Notwith- 
standing anything in this Act, neither the Federal Court nor 
any other court shall have jurisdiction to entertain any action 
or suit in respect of any matter if action in respect of that 


matter might have been taken under any of the three last 
preceding sections by the Government of a Province, the Ruler 
of a State, or the Governor-General. 


134. Ruler of State may exclude application of 
provisions as to water supply. — The provisions contained in 
this Part of this Act with respect to interference with water 
supplies shall not apply in relation to any Acceding State 
unless the Ruler thereof has declared in his Instrument of 
Accession that those provisions are to apply in relation to 
his State. 

Inter- Provincial Co-operation: 


135. Provisions with respect to an Inter-Previn- 
cial Council.—If at any time it appears to the Governor- 
General that the public interests would be served by the 
establishment of an Inter-Provincial Council charged with the 
duty of— 

(@) inquiring into and advising upon disputes which 
may have arisen between Provinces ; 

(6) investigating and discussing subjects in which 
some or all of the Provinces, or the Dominion 
and one or more of the Provinces, have a com- 
mon interest, or 


(c) making recommendations upon any such subject 
and, in particular, recommendations for the 
better co-ordination of policy and action with 
respect to that subject, 

it shall be lawful for the Governor-General to establish such a 
Council, and to define the nature of the duties to be performed 
by it and its organisation and procedure. 

An order establishing any such Council may make pro- 
vision for representatives of Indian States to participate in the 
work of the Council. 
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i Part VII. 
Finance, Property, Contracts and Suits. 

CHAPTER I. 

Finance. 


Distribution of Revenues between the Dominion and 
Dominion Units, 


| 136. Meaning of “revenues of Dominion” and 
“revenues of Province”.—Subject to the following provisions 
of this chapter with respect to the assignment of the whole or 
‘part of the net proceeds of certain taxes and duties to Provinces 
and Acceding States, the expression “revenues of the Dominion” 
includes all revenues and public moneys raised or received by 
‘the Dominion, and the expression “revenues of the Province” 
includes all revenues and public moneys raised or received by 
a Province. 


137. Certain succession duties, stamp duties, 
‘terminal taxes and taxes on fares and freights.— Duties 
in respect of succession to property, other than agricultural 
Jand, estate duty in respect of property other than agricultural 
land, such stamp duties as are mentioned in the Dominion 
Legislative List, terminal taxes on goods or passengers carried 
by railway, or air, and taxes on railway fares and freights, 
shall be levied and collected by the Dominion but the net 
proceeds in any financial year of any such duty or tax, except 
in so far as those proceeds represent proceeds attributable to 
Chief Commissioner's Provinces, shall not form part of the 
revenues of the Dominion, but shall be assigned to the Pro- 
vinces and to the Acceding States, if any, within which that 
duty or tax is leviable in that year, and shall be distributed 
among the Provinces and those States in accordance with such 
principles of distribution as may be formulated by Act of the 
Dominion Legislature : 


Provided that the Dominion Legislature may at any time 
increase any of the said duties or taxes by a surcharge for 
Dominion purposes and the whole proceeds of any such 
‘surcharge shall form part of the revenues of the Dominion, 


138. Taxes on income.—(1) Taxes on income other 
than agricultural income shall be levied and collected by the 
Dominion, but a prescribed percentage of the net proceeds in 
any financial year of any such tax, except in so far as those 
proceeds represent proceeds attributable to Chief Commis- 
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1. This part originally came into force on the Ist Apri), 1937, under para. 
8, G. of I. (C.T. Prov.) O. 
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sioners’ Provinces or to taxes payable in respect of Dominiom 
emoluments, shall not form part of the revenues of the Domin- 
ion, but shall be assigned to the Provinces and to the Acced- 

ing States, if any, within which that tax ig leviable in that. 
year, and shall be distributed among the Provinces and those 
States in such manner as may be prescribed : 


Provided that— 


(a) the percentage originally prescribed under this: 
subsection shall not be increased by any Order 
of the Governor-General ; 


(6) the Dominion Legislature may at any time in- 
crease the said taxes by a surcharge for 
Dominion purposes and the whole proceeds of 
any such surcharge shall form part of the reve- 
nues of the Dominion. 


For the purposes of this sub-section, in each financial 
year such percentage as may be prescribed, of so much of the 
net proceeds of taxes on income as does not represent the 
net proceeds of taxes payable in respect of Dominion emolu- 
ments shall be deemed to represent proceeds attributable to 
Chief Commissioners’ Provinces. 


(2) Notwithstanding anything. in the preceding sub- 
section, the Dominion may retain out of the moneys assigned 
by that sub-section to Provinces and States— 


(a) in each. year of a prescribed period such sum ag 
may be prescribed or. if it is so prescribed. the 
whole of those moneys ; and 


(>) in each year of a further prescribed period »& 
sum less than that retained in the preceding 
year by an amount, being the same amount in 
each year, 80 calculated that the sum to be 
retained in the last year of the period will be 
equal to the amount of each such annual re- 
duction : . a 


Provided that :— 


(t) neither of the periods originally prescribed shalt 
pe reduced by any Order of the Governor- 
General. 


‘4t) the Governor-General may in any year of the 
second prescribed period direct that the sum 
to be retained by the Dominion in that year 
shall be the sum retained in the preceding year, 
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and that the second prescribed period shall be. 
correspondingly extended, but he shall not give 
any such direction except after consultation 
with such representatives of Dominion, Provin- 
cial and State interests as he may think desir- 
able, nor shall he give any such _ direction 
unless he is satisfied that the maintenance of 
the financial stability of the Dominion Govern- 
ment requires him to do so. 


(3) Where an Act of the Dominion Legislature imposes 
:@ surcharge for Dominion purposes under this section, the Act 
shall provide for the payment by each Arceding State in 
which taxes on income are not leviable by the Dominion of a 
contribution to the revenues of the Dominion assessed on such 
basis as may be prescribed with a view to securing that the 
-contribution shall be the equivalent, as near as may be, of the 
met proceeds which it is estimated would result from the 
surcharge if it were leviable in that State, and the State shall 
‘become liable to pay that contribution accordingly. 


(4) In this section— 


“taxes on income” does not include a corporation tax ; 
ea * . 
prescribed” means prescribed by Order of the Governor- 
‘General ; and 


‘Dominion emoluments” includes all emoluments and 
pensions payable out of the revenues of the Dominion in res- 
‘pect of which income-tax is chargeable. 


139. (Omitted), 


140. Salt duties, excise duties and export duties.— 
‘(1) Duties on salt, Federal duties of excise and export duties 
shall be levied and collected by the Dominion, but, if an Act 
of the Dominion Legislature so provides, there shall be paid 
out of the revenues of the Dominion to the Provinces and to 
‘the Acceding States, if any, to which the Act imposing the duty 
extends, sums equivalent to the whole or any part of the net 
proceeds of that duty, and those sums shall be distributed 
among the Provinces and those States in accordance with such 
‘principles of distribution as may be formulated by the Act. 


(2) Notwithstanding anything in the preceding sub- 
‘section, such proportion as the Governor General may by 
‘Order determine, of the net proceeds in each year of any 
export duty on jute or jute products shall not form part of the 
‘revenues of the Dominion, but shall be assigned to the Provinces 
or Acceding States in which jute is grown in proportion to the | 
respective amounts of jute grown therein. 
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141. Prior sanction of Govcisak General re- 
quited to Bills affecting taxation in which Provinces. 
are interested.—(1) No Bill or amendment which imposes or 
varies any tax or duty in which the Provinces are interested, 
or which varies the meaning of the expression, agricultural 
income” as defined for the purposes of the enactments relating 
to Indian income-tax, or which affects the principles on which 
under any of the foregoing provisions of this chapter moneys 
are or may be distributable to Provinces or States, or which 
imposes any such Federal surcharge as is mentioned in the 
foregoing provisions of this chapter, shall be introduced cr 
moved in the Dominion Legislature except with the previous 
sanction of the Governor-General. 


(2) The Governor-General shall not give his sanction to ~ 
the introduction of any Bill or the moving of any amendment 
imposing in any year any such federal surcharge as aforesaid 
unless he is satisfied that all practicable economies and all 
practicable measures for otherwise increasing the proceeds of 
a Federal taxation or the portion thereof retainable by the 
Dominion would not result in the balancing of Federal receipts. 
and expenditure on revenue account in that year. 


(3) In this section the expression ‘‘tax or duty in which 
provinces are interested’? means — 


(a) a tax or duty the whole or part of the net proceeds. 
whereof are assigned to any province; or 


(b) a tax or duty by reference to the net proceeds w event 
sums are for the time being payable out of the revenues of 
the Dominion to any Provinces. 


142. Grants from Dominion to certain Provinces. --- 
Such sums as may be prescribed by Order of the Governor- 
General shall be charged on the revenues of the Dominion in 
each year as grants-in-aid of the revenues of such Provinces as 
the Governor-General may determine to be in need of assis- 
tance, and different sums may be prescribed for different Pro- 
vinces. 


[Proviso to section (omitted),] © 


142A". Taxes on professions. trades, callings and. 
employments.— (1) Notwithstanding anything in section one 
hundred of this Act, no Provincial law relating to taxes for the 
benefit of a Province or of a municipality, district board, local 
board or other local authority therein in respect of professions, 
trades, callings or employments shall be invalid on the ground 
that it relates to a tax on income. 





| Ins. s. 9, the India and Burma Miscellaneous Amendments) Act, 1940 
(8 & @ Geo. 6, ch. 8). 
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(2) The total amount payable in respect of any one person 
to the Province or to any one Municipality, district board, 
local board, or other local authority in the Province by way of 
taxes on professions, trades, callings and employments shall 
not, after the thirty-first day of March nineteen hundred and 
thirty-nine, exceed fifty rupees per annum : 


Provided that, if in the financial year ending with that 
date there was in force in the case of any Province or any such 
Municipality, board or authority a tax on professions, trades, 
callings or employments the rate, or the maximum rate, of 
which exceeded fifty rupees per annum, the preceding pro- 
visions of this subsection shall, unless for the time being pro- 
vision to the contrary is made by a law of the Dominion 
Legislature, have effect in relation to that Province, Munici- 
pality, board or authority as if for the reference to fifty rupees 
per annum there were substituted a reference to that rate or 
maximum rate, or such lower rate, if any (being a rate greater 
than fifty rupees per annum), as may for the time being be 
tixed by alaw of the Dominion Legislature ; and any law of 
the Dominion Legislature made for any of the purposes of this 
proviso may be made either generally or in relation to any 
specified Provinces, Municipalities, boards or authorities. 


(3) The fact that the Provincial Legislature has power 
to make laws as aforesaid with respect to taxes on professions, 
trades, callings and employments shall not be construed as 
limiting, in relation to professions, trades, callings and employ- 
ments, the generality of the entry in the Dominion Legislative 
List relating to taxes on income. 


143. Savings.—(1) Nothing in the foregoing provisions 
of this chapter affects any duties or taxes levied in any Acced- 
ing State otherwise than by virtue of an Act of the Dominion’ 
Legislature applying in the State. 


(1A) Nothing in the foregoing provisions of this Chapter 
authorises the levy of any duty or tax by the Dominion in any 
Acceding State unless provision in that behalf is made in the 
Instrument of Accession of that State. 


(2) Any taxes, duties, cesses or fees which, immediately’ 
before the commencement of Part III of this Act, were being 
lawfully levied by any Provincial Government, Municipality or 
other local authority or body for the purposes of the Province, 
Municipality, district or other local area under a law in force 
on the first dey of January, nineteen hundred and thirty-five, 
Tay, notwithstanding that those taxes, duties, cesses or fees 
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1. To be construed as reference to the Ist April, 100, for a period 
of two years thereafter under para. 8 of the I. B. (T. P.) O 








104 Constitution of Dominion of India. 


are mentioned in the Dominion Legislative List, continue to be 
levied and to be applied to the same purposes until provision 
to the contrary is made by the Dominion Legislature. 


144. Calculation of “net proceeds,” etc.—(1) In the 
foregoing provisions of this chapter ‘‘net proceeds” means in 
relation to any tax or duty the proceeds thereof reduced by the 
cost of collection, and for the purposes of those provisions 
the net proceeds of any tax or duty, or of any part of any tax 
or duty, in or attributable to any area shall be ascertained and 
certified by the Auditor-General of India, whose certificates 
shal) be final. 


(2) Subject as aforesaid, and to any other express pro- 
vision of this chapter, an Act of the Dominion Legislature may, 
in any case where under this Part of this Act the proceeds of 
any duty or tax are, or may be, assigned to any Province or 
State. or a contribution is, or may be, made to the revenues of 
the Dominion by any State, provide for the manner in which 
the proceeds of any duty or tax and the amount of any contri- 
bution are to be calculated, for the times in each year and the 
manner at and in which any payments are to be made, for the 
making of adjustments between one financial year and an- 
other, and for any other incidental or ancillary matters. 


145-49. (Omitted). 


Miscellaneous Financial Provisions, 


150. Expenditure defrayable out of Dominion 
revenues.—(1) No burden shall be imposed on the revenues 
of the Dominion or the Provinces except for the purposes of 
_the Dominion or some part of the Dominion. 


(2) Subject as aforesaid, the Dominion or a Province 
may make grants for any purpose, notwithstanding that the 
purpose is not one with respect to which the Dominion 
Legislature or the Provineial Legislature. as the case may be, 
may make laws, 


151. Provisions as to the custody of public 
moneys.—(1) Rules may be made by the Governor-General 
and by the Governor of a Province for the purpose of 
securing that all moneys received on account of the revenues 
of the Dominion or of the Province, as the case may be, shall, 
with such exceptions. if any, as may be specified in the rules, 
be paid into the public account of the Dominion or of the 
Province, and the rules so made may prescribe, or authorise 
some person to prescribe, the procedure to be followed in 
respect of the payment of moneys into the said account, the 
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withdrawal of mongys therefrom, the custody of moneys 
therein, and any other matters connected with or ancillary to 
tthe matters aforesaid. 


[Sub-section (2) (Omitted).] 
152. (Omitted.) 


153. Previous sanction of Governer-General to 
legislation with respect to Reserve Bank, currency and 
-coinage.—No Bill or amendment which affects the coinage 
or currency of the Dominion or the constitution or functions 
of the Reserve Bank of India shall be introduced into or 
moved in the Dominion Legislature without the previous 
‘sanction of the Governor-General. 


154. *Exemption of certain public property from 
taxation.—Property vested in His Majesty for purposes of 
‘the Government of the Dominion shall, save inso far as any 
Dominion law may otherwise provide, be exempt from all 
‘taxes imposed by, or by any authority within, a Province or 
Acceding State : 


Provided that, until any Dominion law otherwise pro- 
vides. any property so vested which was immediately before 
‘the commencement of Part III of this Act liable, or treated as 
jiable, to any such tax, shall, so long as that tax continues, 
continue to be liable, or to be treated as liable, thereto. 


(154A. Exemptions from taxeson electricity.— 
‘Save in so far as any Dominion law may otherwise provide, no 
Provincial Jaw or law of an Acceding State shall impose, or 
authorise the imposition of, a tax on the consumption or sale 
-of electricity (whether produced by a Government or other 
persons) which is— 


(a) consumed by the Dominion Government, or sold 
to the Dominion Government for consumption by 
that Government; or 


(5) consumed in the construction, maintenance or 
operation of a Federal Railway by a railway 
company operating that railway, or sold to any 
such railway company for consumption in the 
construction, maintenance or operation of a 
Federal Railway ; 


and any such law imposing. or authorising the imposition of, a 
tax on the sale of electricity shall secure that the price 
of electricity sold to the Dominion Government for consumption 





1 Ins. s. 8, the India wand Burma ‘(Miscellaneous Amendments) Act, 1940, 
(8 & 4 Geo. 6, Ch. 5). 
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by that Government, or to any such railway company as afore-" 
said for consumption in the construction, maintenance or 
operation of a Federal Railway, shall be less by the amount of 
the tax than the price charged to other consumers of a sub- 
stantial quantity of eleetricity. 


155. Exemption of Provincial Governments and 
Rulers of Acceding States in respect of Federal taxa- 
tion.—(1) Subject as hereinafter provided, the Government of 
a Province and the Ruler of an Acceding State shall not be 
liable to Federal taxation in respect of lands or buildings 
situate in India or income accruing, arising or received in 
India. 

Provided that— 


(a) where a trade or business of any kind is carried 
on by or on behalf of the Government of a 
Province in any part of India outside that 
Province or by a Ruler in any part of India, 
nothing in the sub-section shall exempt that 
Government or Ruler from any Federal 
taxation in respect of that trade or business, 
or any operations connected therewith, or 
any income arising in connection therewith,. 
or any property occupied for the purposes 
thereof; 


(6) nothing in this sub-section shall exempt a Ruler 
from any Federal taxation in respect of any 
lands, buildings or income being his personal 
property or personal income. 


(2) Nothing in this Act affects any exemption from. 
taxation enjoyed as of right at the passing of this Act by the 
Ruler of an Indian State in respect of any Indian Government 
securities issued before that date. 


156. Adjustment in respect of certain expenses. 
and pensions.— Where under the provisions of this Act the. 
expenses of any court or commission, or the pension payable to 
or in respect of a perron who has served under the Crown in: 
India, are charged on the revenues of the Dominion or the- 
revenues of a Province, then if— 


(a) in the case of a charge on the revenues of the. 

, Dominion, the court or commission serves any 
of the separate needs of a Province, or the 
person has served wholly or in part in connec- 
tion with the affairs of a Province; or 


(b) ia the case of a charge on the revenues of a Pro- 
vince, the court or commission serves any of 
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the separate needs of the Dominion or another: 
Province, or the person has served wholly or 
in part in connection with the affairs of the 
Dominion or another Province, 


thee shall be charged on and paid out of the revenues of the: 
Province or, as the case may be. the revenues of the Dominion 
or of the other Province. such contribution in respect of the 
expenses or pension as may be agreed, or as may in default of 
agreement be determined by a arbitrator to be appointed by 
the Chief Justice of India. 


157-160.—(Omitted). 
| OHAPTER II. 


Borrowing and Audit. 
Borrowing. 


161. (Omitted). 


162. Borrowing by Dominion Government.— The 
executive authority of the Dominion extends to borrowing 
upon the security of the revenues of the Dominion within such 
limits, if any, as may from time to time be fixed by Act of the 
Dominion Legislature and to the giving of guarantees within 
such limits, if any, as may be so fixed. 


163, Borrowing by [Provincial Governments.—(1) 
Subject to the provisions of this section, the executive authority 
of a Province extends to borrowing upon the security of the 
revenues of the Province within such limits, if any, as may 
from time to time be fixed by the Act of the Provincial Legisla- 
ture and to the giving of guarantees within such limits, if any,,. 
as may be so fixed. 


(2) The Dominion may, subject to such conditions, if any, 
as it may think fit to impose, make loans to, or so long as any 
limits flxed under the last preceding section are not exceeded, 
give guarantees in respect of loans raised by, any Province and 
any sums required for the purpose of making loans to a Province | 
shall be charged on the revenues of the Dominion. 


(3) A Province may uot without the consent of the 
Dominion borrow outside India, nor without the like consent 
raise any loan if there is still outstanding any part of a loan 
made to the Province by the Dominion or by the Governor- 
General in Council, or in respect of which a guarantee has been | 
given by the Dominion or by the Governor-General in 
Council. 


A consent under this sub-section may be granted subject | 
to such conditions, if any. as the Dominion may think fit to 
impose. 
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(4) A consent required by the last preceding sub-section 
‘shall not be unreasonably withheld, nor shall the Dominion 
refuse, if sufficient cause is shown, to make a loan to, or to give 
& guarantee in respect of a loan raised by, a Province, or seek 
‘to impose in respect of any of the matters aforesaid any con- 
dition which is unreasonable, and, if any dispute arises whether 
a refusal of consent, or a refusal to make aloan or to give a 
guarantee, or any condition insisted upon, is or is not justitiable, 
the matter shall be referred to an arbitrator appointed by the 
Chief Justice of India, Whose decision shall be ‘inal. 


164, Loans by Dominion Government to Acced- 
ing States.—The Dominion may, subject to such conditions, if 
any, a3 it may think fit to impose, make loans to, or, so long as 
any limits fixed under the last ,but one preceding section are 
not exceeded, give guarantees in respect of loans raised by, any 
Acceding State. 


165. (Omitted). 
Audit and Accounts. 


166. Auditor-General of India.—(1) There shall be 
‘an Auditor-General of India, who shall be appointed by the 
‘Governor-General and shall only be removed from office in like 
manner and on the like grounds as a judge of the Federal Court. 


(2) The conditions of service of the Auditor-General 
shal) be such as may be prescribed by Order of the Governor- 
‘General, and he shall not be eligible for further office under 
the Crown in India after he has ceased to hold his office. 


Provided that neither the salary of an Auditor-General] 
nor his rights in respect of leave of absence, pension or age of 
‘retirement shall be varied to his disadvantage after his appoint- 
ment. 


(3) Tbe Auditor-General shall perform such duties and 
‘exercise such powers in relation to the accounts of the 
Dominion and of the Provinces as may be prescribed by, or by 
rules made under, an Order of the Governor-General, or by 
any subsequent Act of the Dominion Legislature varying or 
extending such an Order: 


Provided that no Bill or amendment for the purpose 
aforesaid shall be introduced or moved without the previous 
‘sanction of the Governor-General, 


(4) The salary, allowances and pension payable to or in 
respect of an Auditor-General shall be charged on the 
revenues of the Dominion and the salaries, allowances and 
pensions payable to or in respect of members of his staff shall 
be paid out of those revenues. 
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167. Provincial Auditor-General.—(1) If a Provin- 
cial Legislature passes an Act. charging the salary of an 
Auditor-General for that Province on the revenues of the: 
Province, an Auditor-General of the Province may be appointed 
by the Governor to perform the same duties and to exercise 
the same powers in relation to the audit of the accounts of 
the Province as would be performed and exercised by the 
Auditor-General of India, if an Auditor-General of the Pro- 
vince had not been appointed: 

Provided that no appointment of an Auditor-General in a. 
Province shall be made until the expiration of at least three 
years from the date of the Act of the Provincial Legislature 
by which provision is made for an Auditor-General of that. 
Province. 

(2) The provisions of the last preceding section shall 
apply in relation to the Auditor-General of a Province and his: 
staff as they apply in relation to tothe Auditor-General of 
India and his staft, subject to the following modifications, that. 
is to say— , 

(a) person who is, or has been, Auditor-General of a 
Province shall be eligible for appointment as 
Auditor-General of India; 


(6) in sub-sections (2) and (3) of the said section, for 
the reference to the Dominion Legislature there 
shall be substituted a reference to the Provincial 
Legislature, and for the reference to the 
Governor-General there shall be substituted a 
reference to the Governor; and 

(-) in sub-section (4) of the said section for the: 
reference to the revenues of the Dominion there 
shall be substituted a reference to the revenues: 
of the Province : 


Provided that nothing in this section shall derogate from 
the power of the Auditor-General of India to give such direc- 
tions in respect to the accounts of Provinces as are mentioned. 
in the next succeeding section. 


168. Power of Auditor-General of India to give 
directions as to accounts.—The accounts of the Dominion 
shall be kept in such form as the Auditor-General of India may, 
with the approval of the Governor-General, prescribe and, in so 
far as the Auditor-General of India may, with the like approval, 
give any directions with regard to the methods or principles in 
accordance with which any accounts of Provinces ought to be 
kept, it shall be the duty of every Provincial Government to- 
cause accounts to be kept accordingly. 
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169. Audit reports.—The reports of the Auditor- 
‘General of India relating to the accounts of the Dominion shal! 
be submitted to the Governor-General, who shall cause them 
‘to be laid before the Dominion Legislature, and the reports of 
‘the Auditor-General of India or of the Auditor-General of the 
Province, as the case may be, relating to the accounts of a 
Province shall be submitted to the Governor of the Province, 
who shall cause them to be laid before the Provincial Legis- 
lature. 


170—171 (Omitted). 
CHAPTER III 
Property, Contracts, Liabilities and Suits. 
172—173,. (Omitted), 


174. Property accruing by escheat or lapse, or as 
bona vacantia.—Subject as hereinafter provided, any pro- 
perty in India accruing to His Majesty by escheat or lapse, or 
as bona vacantia for want of a rightful owner, shall, if it is 
property situate in a Province, vest in His Majesty for the 
purposes of the Government of that Province, and shall in any 
other case vest in His Majesty for the purposes of the (Govern- 
ment of the Dominion : 


Provided that any property which at the date when it 
accrued to His Majesty was in the possession or under the 
control of the Dominion Government or the Government 
of a Province shall, according as the purposes for which 
it was then used or held were purposes of the Dominion 
or of a Province, vest in His Majesty for the purposes of the 
Government of the Dominion or for the purposes of the 
Government of that Province. 


175. Power to acquire property and to make 
contracts, etc.—(1) The executive authority of the Dominion 
and of a Province shall extend, subject to any Act of the 
appropriate Legislature, to the grant, sale, disposition or mort- 
gage of any property vested in His Majesty for the purposes of 
the Government of the Dominion or of the Province, as the 
case may be, and to the purchase or acquisition of property on 
behalf of His Majesty for those purposes respectively, and to 
the making of contracts : 


[ Proviso—(Omitted) ]. 
(2) All property acquired for the purposes of the 


Dominion or of a Province, as the case may be, shall vest in 
His Majesty for those purposes. 
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(3) All contracts made in the exercise of the executive 
authority of the Domtinion or of a Province shall be expressed 
to be made by the Governor-General or by the Governor of the 
Province, a8 the cuse may be, and al] such contracts and all 
assurances of property made in the exercise of that authority 
shall, be executed on behalf of the Governor-General or 
Governor by such persons and in such manner as he may 
-direct or authorise. 


(4) Neither the Governor-General, nor the Governor of a 
Province, nor the Secretary of State shall be personally liable 
in respect of any contract or assurance made or executed for 
the purposes of this Act, or for the purposes of the Government 
of India Act or of any Act repealed thereby, nor shall any 
person making or executing any such contract or assurance on 
behalf of any of them be personally liable in respect thereof. 


176. Suits and proceedings.—(1) The Dominion may 
sue or be sued by the name of the Dominion of India anda 
‘Provincial Government may sue or be sued by the name of the 
Province, and, without prejudice to the subsequent provisions 
of this chapter, may, subject to any provisions which may be 
made by Act of the Dominion Legislature or a Provincial 
Legislature enacted by virtue of powers conferred on the 
Legislature by this Act, sue or be sued in relation to their res- 
pective affairs in the like cases asthe Secretary of State in 
Council might have sued or been sued if this Act had not been 
passed. 

[Sub-section (2) (Omitted), ] 

177. (Omitted). 

178. Special provisions as to existing loans, 
guarantees and other financial obligations. 

[Sub-section (1) (Omitted) ] 

[Sub-section (2) (Omitted) ] 

(3) No deduction in respect of taxation imposed by or 
under any existing law or any law of the Dominion or a Pro- 
vincial Legislature shall be made from any payment of princi- 
pal or interest in respect of any securities, the interest where- 
on is payable in sterling, being a payment which would, but 
for the provisions of this Act, and of the Indian Independence 
Act 1947, have fallen to be made by the Secretary of State in 

Council. 


[Sub-sections (4)—(6) (COmitted)]. 


179—199. (Omitted) 


1 Sections 181-199 (Part VIII) relate to Federal Railway Authority ; they 
are also omitted. 
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Part IX 
The Judicature. 


CHAPTER 1 
The Federal Court. 


200.1 Establishment and constitution of Federat 
Court.—(1) There shall be a Federal Court consistitfg of a 
Chief Justice of India and such number of other Judges as the 
Governor-General may deem necessary, but unless and until a 
resolution is passed by the Dominion Legislature approving an 
increase in the number of judges, the number of puisne judges 
shall not exceed six. 


(2) Every judge of the Federal Court shall be appointed 
by order of the Governor-General and shall hold office until he 
attains the age of sixty-five years: 

Provided that— 


(a) a judge may by resignation under his hand 
addressed to the Governor-General resign his 
office : 


(6) a judge may be removed from his office by His 
Majesty by warrant under the Royal Sign 
Manual on the ground of misbehaviour or of 
infirmity of mind or body, if the Judicial Com- 
mittee of the Privy Council, on reference being 
made to them, report that the judge ought on 
any such ground to be removed. 


(3) A person shall not be qualified for appointment asa 
judge of the Federal Court unless he-> 


(@) has been for at least five years a judge ofa High 
Court; or 


(6) is a barrister of England or Northern Ireland of 
at least ten years standing, or a member of the 
Faculty of Advocates in Scotland of at least ten 
years standing ; or 


1 The Federal Court was established on the 1st of October 1937, consist- 
ing of a Chief Justice and two puisne judges. Though a decade has. 
passed since its establishment, the number of judges has remained the same ; 
and the work of the Court has also been exclusively constitational in 
character. Section 206 of the Act was not brought into operation either in 
19387 or subsequently, that is, prior to 15th August, 1947, with the result 
that the civil appellate jurisdiction contemplated by the Act was never 
conferred on the court. It is now for the Dominion Legislature tu consider 
what further jurisdiction should be conferred on thecourt. For the present, 
the Federal Court Order, 1947, does no more then continue the court asa 
Federal] Court for the Dominion of India. 
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(c) has been for at least ten years a pleader of a 
High Court or of two or more such Courts in 
succession : 


(i) (Omitted). 
Provided that— 

(ii) in relation to the Chief Justicé of India, for the: 
references in paragraphs (8) and (¢) of this sub- 
section to ten years there shall be substituted 
references to fifteen years. 


In computing for the purposes of this subsection the 
standing of a barrister or a member of the Faculty of Advo- 
cates, or the period during which a person has been a pleader, 
any period during which a person has held judicial office after 
he became a barrister. a member of the Faculty of Advocates. 
or a pleader, as the case may be, shall be included. 


‘ In this sub-section the expression “High Court” includes 
a High Court in an Acceding State and any court which was a 
High Court in British India. 


(4) Every person appointed to be a judge of the Federal 
Court shall, before he enters upon his office, make and sub- 
scribe before the Governor-General or some person appointed 
by him an oath according to the form set out in that behalf in 
the Fourth Schedule to this Act. 


201. Salaries. etc.. of judges.—The judges of the 
Federal Court shall be entitled to such salaries and allowances, 
including allowances for expenses in respect of equipment and 
travelling upon appointment, and to such rights in respect of 
leave and pensions. as may from time to time be fixed by the 
Governor-General : 


Provided that neither the salary of a judge nor his rights: 
in respect of leave of absence or pension shall be varied to his 
disadvantage after his appointment. | 

202. (1) Temporary appointment of acting Chief 
Justice and puisne Judges.— If the office of Chief Justice of 
India becomes vacant. or if the Chief Justiceis, by reason of 
absence or for any other reason. unable to perform the duties of 
his office, those duties shall, until some person permanently 
appointed to the vacant office has entered on the duties. 
thereof, or until the Chief Justice has resumed his duties, as 
the case may he. be performed by such one of the other judges 
of the court as the Governor-General may appoint as acting 
Chief Justice. 

Power to appoint acting puisne judges of the Federal 
Court.—(2) If the office of any other judge of the Federa) 
Court becomes vacant. or if anv such judge is appointed to- 
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act temporarily as Chief Justice of India or is by reason of 
absence, or for any other reason, unable to perform the duties 
of his office, the Governor-General may appoint a Judge ofa 
High Court who is duly qualified for appointment as a judge of 
the Federal] Court to act temporarily as a judge of that court, 
and the person so appointed sbal), unless the Governor-General 
thinks fit to revoke his appointment, be deemed to be a judge 
of the Federal Court until some person permanently appointed 
to the vacant office has entered on the duties thereof, or until 
the permanent judge has resumed his duties. 


(8) If the Governor-General is satisfied, after consider- 
ang a report from the Chief Justice of India— 


(a) that in view of some personal interest which 
any judge of the Federal Court has in the 
decision of any particular case, or of some part 
which any judge of the Federal Court has‘° 
already taken, as judge or counsel or other:vise, 
in or in relation to any particular case (whether 
or not while it was before the Federal Court), 
that judge ought not to take part in the hearing 
and determination thereof, and 


(6) that without that judge there are not sufficient 
judges of the Federal Court available to sit for 
that purpose, 


the Governor-General may appoint a judge of a High Court 
who is duly qualified for appointment as judge of the Federal 
Court to act temporarily as a judge of that court and the 
person so appointed shall, unless the Governor-General thinks 
fit to revoke his appointment, be deemed to be a judge of the 
Federal Court until that case has been heard and determined 
by the Federal] Court. 


203. Seat of Federal Court.—The Federal Court shall 
be a court of record and shall sit in Delhi and at such other 
place or places, if any, as the Chief Justice of India may, with 
the approval of the Governor-General, from time to time 
appoint. | 


204. Original jurisdiction of Federal Court.—(1) 
Subject to the provisions of this Act, the Federal Court shall, 
to the exclusion of any other court, have an original jurisdic- 
tion in any dispute between any two or more of the following 
parties, that is to say. the Dominion, any of the Provinces or 
any of the Acceding States, if and in so far as the dispute in- 
volves any question (whether of law or fact) on which the 
existence or extent of a legal right depends : 
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Provided that the said jurisdiction shall not extend tu-- 
(a) a dispute to which a State is a party, unless the 
dispute — 

(%) concerns the interpretation of this Act or of an 
Order in Council made thereunder before the 
date of the establishment of the Dominion, or of 
an order made thereunder on or after that date, 
or the interpretation of the Indian Independence 
Act, 1947, or of any order made thereunder, or 
the extent of the legislative or executive autho- 
rity vested in the Dominion by virtue of the 
Instrument of Accession of that State ; or 


444) arises under an agreement made under Part VI 
of this Act in relation to the administration in 
that State of a law'of the Dominion Legislature, 
or otherwise concerns some matter with respect 
to which the Dominion Legislature has power tot 
make laws for that State ; or 


{3#8) arises under an agreement between that State and 
the Dominion or a Provinee, being an agreemen; 
which expressly provides that the said jurisdic- 
tion shall extend to such a dispute, and in the 
case of an agreement with a Province, has been 
made with the approval of the Governor-General 


(6) a dispute arising under any agreement which 
expressly provides that the said jurisdiction 
shall not extend to such a dispute. 


(2) The Federal Court in the exercise of its original 
gurisdiction shall not pronounce any judgment other’ than 
a declaratory judgment. 


This section deals with the original jurisdiction of the Federal 
Court, and ss. 205 and 207 with its appellate jurisdiction jn appeals from High 
‘Courts in “India” and Acceding States respectively. Explaining this section, 
the Solicitor General, speaking on the original Government of India Bill, 
observed as follows: “In drafting this clanse we have tollowed the recom- 
mendations of the Joint Select Committee. We have passed clauses which 
specitically deal with the matter of suits being brought against the Provinces 
-or the Federation. Butthere are many cases today in India ...in which 
‘private individuals have rights against and can sue the Federation. It would 
‘be most oppressive and inconvenient if any litigant who had a claim against 
‘the Federation had to go up from the far end of India to the central place 
where the Federal Court will sit to prosecute his claim...It would seem 
-quite unnecessary in what I may call ordinary cases. Bnt you may get cases 
where there is some question as to whether legislation is or is not ultra vires... 
Let (the case) go first to the local court. Let it be sifted and dealt with 
there ; and let it go from there to the Federal Court...For these reasons, we 
believe that the scheme of the Bil], under which origina] and exclusive juris- 
diction is confined to disputes between units of the new constitution is 
‘better...’ See also the provision made in s. 326 for transfer of certain cases 
‘to High Coarts. 
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So far, the original jurisdiction of the Federal Court has been invoked 
only in two cases: The United Provinces v. The Governor-General in Council 
(1989) F. CO. R. 124, and The Governor-General in Council vr. The Province of 
Madras (1943) F.C. BR. I. In the second case an appeal was preferred to His: 
Majesty in Coancil, and it was dismissed. 


205. Appellate Jurisdiction of Federal Court in 
appeals from High Courts—(1) An appeal shall lie 
to the Federal Court from any judgment. decree or 
final order of a High Court, if the High Court certifies that the 
case involves a substantial question of law as to the interpretat- 
ion of this Act or any Order in Council made thereunder before 
the date of the establishment of the Dominion or any order 
made thereunder on or after that date, or as to the interpretat- 
ion of the Indian Independence Act, 1947. or of anv order made 
thereunder, and it shall be the duty of every High Court 
to consider in every case whether or not any such question 
is involved and of its own motion to give or to withhold 
a certificate accordingly. 


(2) Where such acertificate is given. any party in the 
case may appeal to the Federal Court on the ground that 
any such question as aforesaid has been wrongly decided. and 
on any ground on which that party could have appealed without: 
special leave to His Majesty in Council if no such certificate 
had been given, and, with the leave of Federal Court, on any 
other grouud, and no direct appeal shall lie to His Majesty in 
Council, either with or without special leave. 


The words “before the date of the estal lishment of the Dominion or 
any order made thereunder on or after that date vr as to the interpretation of 
the Indian Independence Act, 1947, or of any order made thereunder” have 
been added by the India Prov. Cons. Order, 1947. The constitational jaris- 
diction of the Oourt has thus been made comprehensive. 


Section 205 imposes on the High Court the duty of considering and 
determining in every case as part of its judgment, decree or final order, the 
giving or withholding of a certificate, when the case involves a substantial 
question of law as to the interpretation of the Government of India Act or any 
Order in Council made thereunder. The jurisdiction to entertain an appeal 
from sach judgment, decree or final order depends on such determination by 
the High Ooart, and accordingly such determination, whether it involves the 
granting or withholding of a certificate, should be recorded, not only for the 
information of the parties, bat also for the certification of the Judicial Com- 
mittee of the Privy Council and the Federal] Court as to their jarisdiction to: 
entertain an appeal: Krrel Mackay v. Oswald Forbes, (1939) 67 Ind. App. 64. 
In another case last year, on the High Court not expressing any opinion as- 
regards any constitutional point of substance being involved in the case, the 
appellant proceeded to the Privy Council with sn application praying for 
special leave to appeal. On the refusal of the Privy Council to entertain the 
application, the appellant moved the High Court for a certificate under s. 205, 
which the High Court granted at that stago, and thereafter the matter went up 
in appeal to the Federal Court: Gill v. King Emperor (1946) F.C. R. 193. 


The duty imposed by 8.305 on every High Court in British India to 
consider in every case whether or not a substantial question of law...is in- 
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-yolved is directory and not mandatory. That duty was only imposed on judges 
.of High Courts in cases Where there was a reasonable possibility that such a 
question may arise. Where therefore there was no possible ground for thinking 
that any such question could be involved in the appeal and there was no 
certificate by the High Court, His Majesty in Council had jurisdiction to hear 
the appeal. funjab Co-operative Bank Lid. v. Commissioner of Income-taz, 
Lahore, (1940) 67 I. A. 464. 


The words “judgment, decree or final order” in s. 205 (1) of the Consti- 
tution Act do not limit the appellate jurisdiction of the Federal Court to Civil 
cases. The Court has jurisdiction in criminal as well as civil cases: Hari Ram 
Singh v. The Crown (1939) F.C.R. 189. 


The Judicial Committee of the Privy Council has observed that the 
condition of the law of habeas corpus in India, and the purpose and express 
words of s. 205 of the Government of India Act, afford a contrast to the condi- 
tion of the English law and the object and general terms of s. 19 of the Judi- 
cature Act, 1873. 8. 205 relates to both the civil and criminal jurisdiction of 
the High Courts and in the absence of an express exception of haBkas corpus 
cases and in view of its terms and purpose, it cannot be limited by construction 
go as to exclude such cases from its operation. 8. 205 provides one of the 
exceptions referred to in s. 404 of the Criminal Procedure Code. King Emperor 
vy. Sthnath Banerji, (1945) F.C.R. 195 (P.C.) 


No appeal hes to the Federal Court in the absence of a certificate under 
Section 205 of the Government of India Act. A certiticate is a condition pre- 
cedent to every appeal. The Federal Court cunnot question the refusal of a 
High Court to grant a certificate or investigate the reasons which prompted 
the refusal, if the High Court has given none. The Court cannot do indirectly 
what it cannot do directly. Gauba v. The Chief Justice and Judges of Lahore 
High Court. (1941) F.C.R. 54 See also Pushupati Bharati v. Secretary of State 
for India, (1939) F.C.R, 13, Lakhpatram v. Behari Lal Misir, (1989) F.C.R. 121, 
and .ishori Lal v. Gorernor-in-Councetl, Punjab, (1940) F.C.R. 12. 


In Hafiz Mohd. Ahmed Said Khan v. Shiam Lal 1944 A.L.J. 397 F.B. the 
Allahabad High Court has held that the test is not merely the importance of the 
question, but its importance to the case itself. If the facts of the case depend 
upon the consideration of that point it will be deemed to be “involved.” ‘The 
Act is a new act and no light is available from any previous judicial pronounce- 
ment, but 8s. 110 of the Civil Procedure Code is a section part materia.” 


In a case turning on the question of the validity of s, 11 of the Bibar 
Money Lenders’ Act, 1938, where the High Court at Patna had granted a_ 
a certificate ander s. 205, it was contended that the certiticate had become 
infractuvus and ineffective and that the Federal Court had no jurisdiction to 
hear the appeal either on the constitutional issue or on any other ground on 
account of the fact that the said s. 11 of the Bihar Act had, since the grant of 
the certificate, been repealed and 1e-enacted with retrospective effect by the 
Provincial Legislature. The Federal Court held that when jurisdiction to hear 
an appeal is vested in the Court by the grant of a certificate unner s. 205, it 
cannot be divested by any subsequent event. A certificate once granted cannot 
‘be cancelled ur abrogated. 8. 15 of the C.P.C. has no application, and there 
i8 no inherent power to alter a decree or certificate, which was correct at the 
time when it was made or given, namely, by reason of the happening of seme 
subsequent event. Subhuanand Chowdhry v. Apurba Krishna Mitra, (1940) 
F.C.R 31. B8ee also Surendra Prasad Narayan Singh v. Sri Gajadhar Prasad, 
(1946) F.C.R. 39. 


When an appeal before the Federal Court is terminated by an order of 
‘remand directing the lower court to try the case afresh and pass the appropri- 
:ate decree, the decree passed by that court after the remand can be questioned 
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before the Federal Court only by a new and independent appeal, which must’ 
fulfil the requirements of s. 205. Suraj Narayan Anand v. The N.W.F.P., (1942); 
(F.C.R. 113. 


Whether a suit lies under s. 42 of the Spccific Relief Act against a Pro- 
vincial Government for a declaration that a provincial statute is ultra vires, 
and whether an appeal will Jie to the Federal Court under s. 305 from the 
judgment of a single judge of a High Court when the jadgment is appealable 
to a Division Bench of the same High Court, left open: (1943) F.C. BR. 73 ; 
(1946] F.C.R. (J. C.) 111, at p. 123. 


If a substantial question of law as to the interpretation of the Govern- 
ment of India Act or any Order in Council made thereunder is involved ina 
case heard by a single judge of a High Coart, and a judgment, decree or final 
order is given in that case, a certificate under s. 205 (1) of the Constitution 
Act not unly may, bat should be granted, and thereupon an appeal would lie 
direct to the Federal Court, even though under the Letters Patent of the 
Court, the aggrieved party could appeal to a Division Bench of the High Coart. 
It is diffiojlt to read out of 6. 205 or any other section of the Act any power or 
discretion on the score to refuse to hear a case in which a certificate has been 
granted, or to put an appellant on terms, i.e. right of appeal to the Division 
Bench should first be exercised, and it is doubtful whether the Federal Court 
has any sach power or discretion. Kao Bahadur Aunwar Lal Singh v. The 
Central Provinces & Berar, (1944) F.C.R. 284. 

Under the principle of the ruling in Colonial Sugur Refining Company Vv. 
Irving, (1905) A.C. 369, the right to continue a duly instituted suit was in the 
neture of a vested right which could not be taken away except bya clear 
indication of intention to that effect. In the absence of sach clear indication 
in the Constitution Act, the courtin which the suit was instituted continued 
to have jurisdiction to proceed with the trial even with regard to properties 
Situated in Burma, which ceased to be part of India from Ist April, 1937. 
Venugopala Reddiar vy. Krishnaswami Reddiar, (1943) F.0.R. 89. 


The Federa) Court has power ander this section and s. 209 (1) the make 
sncb an order on an appeal as the Court below could have made if the case 
had been heard by them at the date on which the appeal was heard. Shyama 
Kant Lal vs. Rambhajan Singh (1939) F.C.R. 198. 


206. Power of Dominion Legislature to enlarge 
appellate Jurisdiction.—‘!1) The Dominion Legislature may 
by Act provide that in such civil cases as may be specified 
in the Act an appeal shall lie to the Federal Court from a judg- 
ment, decree or final order of a High Court without any such 
certificate as aforesaid. 


(2) If the Dominion Legislature makes such provision as is 
mentioned in the last preceding subsection, consequential provis- 
ion may also be made by Act of the Dominion Legislature for 
the abolition in whole or in part of direct appeals in civil cases 
from High Courts to His Majesty in Council, either with or 
without special leave. 


(3) A Bill or amendment for any of the purposes specified 
in this section shall not be introduced into. or moved in, the: 
Dominion Legislature without the previous sanction of the. 
Governor-General. 


Government of India Act, 1935. 119 


207. Appellate Jurisdiction of Federal Court in 
appeals from High Courts in Acceding States.-—(1) An 
appeal shall lie té the Federal Court from a High Court in an 
Acceding State on the ground that a question of law has been 
wrongly decided, being a question which concerns the interpre- 
tation of this Act or of an Order in Council made thereunder 
before the date of the establishment of the Dominion, or an 
order made thereunder on or after that date, or concerns the 
interpretation of the Indian Independence Act, 1947, or of an 
order made thereundur. or concerns the extent of the legislative 
or executive authority vested in the Dominion by virtue of the 
Instrument of Accession of that State, or arises under an agr®e- 
ment made under Part VI of this Act in relation to the admunis- 
tration in that State of a law of the Dominion Legislature. 


(2) An appeal under this section shall be by way of 
special case to be stated for the opinion of the Federal Court by 
the High Court, and the Federal Court may require a case to be 
so stated, and may return any case so stated in order that. 
further facts may be stated therein. 


208. Appeals to His Majesty in Council.—An 
appeal may be brought to His Majesty in Council from a 
decision of the Federal Court-- 


(2) from any judgment of the Federal Court given 
in the exercise of its original jurisdiction in any 
dispute which concerns the interpretation of this 
Act or of an Order in Council made thereunder 
before the date of the establishment of the 
Dominion, or an order made thereunder on or 
after that date, or concerns the interpretation 
of the Indian Independence Act, 1947, or of an 
order made thereunder, or concerns the extent 
of the legislative or executive authority vested 
in the Dominion by virtue of the Instrument of 
Accession of any State, or arises under an agrees 
ment made under Part VI of this Act in relation 
to the administration in any State of a law of 
the Dominion Legislature, without leave ; and 

(5) in any other case, by leave of the Federal Court 
or of His Majesty in Council. 


In Subrahmanyan Chettiar v. Muttuswani Goundan (1941) F, C. 8. 4 the 
Federal Court observed as follows : The Court will not formulate in advance 
any code of rules forthe granting or withholding of leave to appeal to His 
Majesty in Counci]. But the Court will not be disposed to grant leave to 
appeal, save in cases of rea] importance. Dealing with a batch of applications. 
for leave to appeal in 1947, ‘the Court added that it would nvt be disposed to 
encourage Indian litigants to seek forthe determination of constitational 
questions elsewhere than in their own Supreme Court : (1942) F.C.R.109. = As. 
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to special] leave of His Majesty in Conncil, as early as 1940 the Board remarked: 
An appeal from the Federal Court will not lightly be admitted, and only if it 
arises in a really substantial case. Hort Ram Singh v. King Emperor (1940) 
F.C. R. 15 (P. C.) 


209. ' Form of judgment on appeal.—(1) The 
Federal Court shall, where it allows an appeal, remit the case 
to the court from which the appeal was brought with a decla- 
ration as to the judgment, decree or order which is to be 
substituted for the judgment, decree or order appealed against, 
and the court from which the appeal was brought shall give 
effect to the decision of the Federa] Court. 


(2) Where the Federal Court upon any appeal makes 
any order as to the costs of the proceedings in the Federal 
Court, it shall, as soon as the amount of the costs to be paid is 
ascertained, transmit its order for the payment of that sum to 
the court from which the appeal was brought and that court 
‘shall give effect to the order. 


(3) The Federal Court may, subject to such terms or 
conditions as it may think fit to impose, order a stay of execu- 
tion in any case under appeal to the court. pending the hearing 

-of the appeal, and execution shall be stayed accordingly. 


The use of the word “shall” in sub-section (1) cannot reasonably be con- 
sidered to mean that in every case the Federal Court is under an obligation to 
declare the judgment, decree or order which isto be substituted fur the judg- 
ment, decree or order appealed against. The form of the order to be passed 
by the Federal Court must necessarily vary according to the circumstances and 
‘requirements of each case. This provision contemplates that the Federal Coust 
should make a declaration and not itself pass an executable decree, because it 
has no machinery for execnting decrees, but it does not follow that a High 
Court has only the status of an execnting Court in respect of all matters heard 
on appeal by the Federal Court. Aeshav Talpade v. King Eimporor, (1943) 
F. C. BR. 88. 

As regards costs between two Governments in suits, see Te United Pro- 
vinces Vv. Gover norG-enerval in Councél (1939) F.C. R. 124, and Governor: General 
én Council v. the Province of Madras (1943) F.C. R. 1. See also (1939) F, C. B. 
18, at p. 67. 

As regards Privy Council appeals involving constitutional questions be- 
tween two Governments, reference may be made to the usual practice in Cana- 

‘dian appeals of making no order as to costs. See the Board's observation that 
the position in India, though not strictly the same as in Canada, was very 
analogous [1945] F.C. R. 194. 


210. Enforcement of decrees and orders of Fede- 
ral Court and orders as to discovery, etc.—(1) All authori- 
ties. civil and judicial, throughout the Dominion, shall act in 
-aid of the Federal Court. 


(2) The Federal Court shall have power to make any 
order for the purpose of securing the atrendance of any person, 
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1 For a discussion on the form of Judgment on apy eal, sce Keshav 
‘Talpade v. The King Emperor [1943] F. C. R. 88. 
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the discovery or production of any documents, or the investi- 
gation or punishment of any contempt of court ?, which any 
High Court has power to make as respects the territory within 
its jurisdiction, and any such orders. and any orders of the 
Federal Court as to the costs of and incidental to any proceed- 
ings therein. shall be enforceable by all courts and authorities 
in every part of a Governor’s Province. Chief Commissioner’s 
Province or Acceding State as if they were orders duly made 
by the highest court exercising civil or criminal jurisdiction, a8 
the case may be, in that part. 


(3) Nothing in this section— 


(a) shall apply to any such order with respect to 
costs as is mentioned in subsection (2) of the 
last preceding section ; or 


(6) shall. as regards an Acceding State, apply in 
relation to any jurisdiction exercisable by the 
Federal Court by reason only of the making by 
the Dominion Legislature of such provision as 18 
mentioned in this chapter for enlarging the 
appellate jurisdiction of the Federal Court. 


211. Letters of request to Acceding States.— Where 
in any case the Federal Court require a special case to be 
stated or re-stated by, or remit a case to, or order a_ stay of 
execution in a case from, a High Court in an Acceding State, 
or require the aid of the civil or judicial authorities in an 
Acceding State, the Federal Court shall cause letters of request 
in that behalf to be sent to the Ruler of the State. and the 
Ruler shal] cause such communication to be made to the High 
Court or to any judicial or civil authority as the circumstances 
may require. 


212. Law declared by Federal Court and Privy 
Council to be binding on all Courts.—The law declared by 
the Federal Court and by any judgment of the Privy Council 
shall, so far as applicable, be recognised as binding on, and 
shall be followed by, all courts in any Governor’s Province or 
Chief Commissioner’s Province, and, so far as respects the 
application and interpretation of this Act or any Order in 
Council or order thereunder, or of the Indian Independence 
Act, 1947, or of any order thereunder, or any matter with 
respect to which the Dominion Legislature has power to make 
laws in relation to the State, in any Acceding State. 


1 The expression “any contempt of court” in this sub-section means “any 
act amounting to contempt of the Federa] Court”, Purshottam Lal Jaitley Vv. 
The King Emperor [1944] F.C. R. 364. 


= 
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1213. Power of Governor-General to consult 
Federal Court.—(1) If at any time it appears to the Gover- 
nor-General that a question of Jaw has arisen, or is likely to 
arise, which is of such a nature and of such public importance 
that it is expedient to obtain the opinion of the Federal Court 
upon it, he may refer the question to that court for considera- 
tion, and the court may, after such hearing as they think fit, 
report to the Governor-General thereon. 


(2) No report shall be made under this section save in 
accordance with an opinion delivered in open court with the 
concurrence of a majority of the judges present at the hearing 
of the case, but nothing in this sub-section shall be deemed to 
prevent a judge who does not concur from delivering a dissent- 
ing Opinion. 

214. Rules of court, etc.—(1) The Federal Court may 
from time to time, with the approval of the Governor-General, 
make rules of court for regulating generally the practice and 
procedure of the court, including rules as,to the persons 
practising before the court, as to the time within which 
appeals to the court are to be entered, as to the costs of and 
incidental to any proceedings in the court, and as to the fees to 
be charged in respect of proceedings therein, and in particular 
may make rules providing for the summary determination of 
any appeal which appears to the court to be frivolous or vexa- 
tious or brought for the purpose of delay. 


(2) Rules made under this section may fix the minimum 
number of judges who are to sit for any purpose, so however 
that no case shall be decided by less than three judges: 


Provided that, if the Dominion Legislature makes such 
provision as is mentioned in this chapter for enlarging the 
appellate jurisdiction of the court. the rules shall provide for 
the constitution of a special division of the court for the pur- 
pose of deciding all cases which would have been within the 
jurisdiction of the court even if its jurisdiction had not been 
so enlarged. 

(3) Subject to the provisions of any rules of court, the 
Chief Justice of India shall determine what judges are to con- 
stitute any division of the court and what judges are to sit for 
any purpose. 

(4) No judgment shall be delivered by the Federal Court 
save in open court and with the concurrence of a majority of 
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the judges present at the hearing of the case, but nothing in 


1. For the views of the Court regarding advisory jurisdiction, see Jn re 
Levy of Estate Duty (1944) F.C. R. 817. See also the observations of Gwyer 
GQ. J. in Imre the Alloeation of Lands and Buildings ina Chief Commissioner’s 
Prorince (1948) F. C. RK, 20, at p, 32 
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this subsection shall be deemed to prevent a judge who does 
not concur from delivering a dissenting judgment. 


(5) All proceedings inthe Federal Court shall be in the: 
English language. 


215. Ancillary powers of Federal Court.—The 
Dominion Legislature may make provision by Act for confer- 
ring upon the Federal Court such supplemental powers not 
inconsistent with any of the provisions of this Act as may appear 
to be necessary or desirable for the purpose of enabling the 
court more effectively to exercise the jurisdiction conferred 
upon it by or under this Act. 


216. Expenses of Federal Court.—(1) The adminis- 
trative expenses of the Federal Court, including all salaries, 
allowances and pensions payable to or in respect of the officers 
and servants of the court, shall be charged upon the revenues 
of the Dominion, and any fees or other moneys taken by the 
court shall form part of those revenues. 


[Sub-section (2) COmitted)) 


217. Construction of references to High Courts in 
States.— References in any provision of this Part of this Act to 
a High Court in an Acceding State shall be construed as refer- 
ences to any court which the Governor-General may, after 
communication with the Ruler of the State, declare to be‘’a 
High Court for the purposes of that provision. 


218. Savings.—Nothing in this chapter shall be con- 
strued as conferring, or empowering the Dominion [Legislature 
to confer, any right of appeal to the Federal Court in any case 
in which a High Court is exercising jurisdiction on appeal 
from a court outside India, or as affecting any right of appeal 
in any such case to His Majesty in Council with or without 
leave. 


CHAPTER II. 
The High Courts in India. 


219. Meaning of “High Court’—(1) The following 
courts shall in relation to India be deemed to be High Courts 
for the purposes of this Act, that is to say, the High Courts in 
Calcutta, Madras, Bombay, Allahabad. Patna and Nagpur, the 
High Court of East Punjab, the Chief Court in Oudh, any other 
court in India constituted or reconstituted under this chapter 
as a High Court, and any other comparable court in India which 
an Act of the appropriate Legislature may declare to be a High: 
Court for the purposes of this Act : 
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Provided that. if provision is made by His Majesty by 
Letters Patent for the establishment of a High Court to replace 
any court or courts mentioned in this sub-section, then as 
from the establishment of the new court this section shall have 


effect as if the new court were mentioned therein in lieu of 
the court or courts so replaced. 


(2) The provisions of this chapter shall apply to every 
High Court in India. 


(3) In this Chapter, “India” means the territories com- 
‘prised in the Governors’ Provinces and Chief Commissioners’ 
Provinces, and does not include any Acceding State. 


220. Constitution of High courts.—(1) Every High 
Court shall be a court of record and shal] consist of a chief 
justice and such other judges as the Governor-General may from 
time to time deem it necessary to appoint: 


Provided that the judges so appointed together with any 
‘additional. judges appointed by the (Governor-General in 
accordance with the following provisions of this chapter shall 
at no time exceed in number such maximum number as the 
‘Governor-(ieneral may by order fix in relation to that court. 


(2) Every judge of a High Court shall be appointed by 
the Governor-General and shall hold office until he attains the 
_age of sixty years: 


Provided that— 


(t) a judge may by resignation under his hand 
addressed to the Governor resign his office ; 


(6) a judge may be removed from his office by His 
Majesty by warrant under the Rcyal Sign 
Manual on the ground of misbehaviour or of 
infirmity of mind or body, if the Judicial Com- 
mittee of the Privy Council, on reference being 
inade to them, report that the jindge ought on 
any such ground to be removed. 


(c) the office of a Judge shall be vacated by his being 
appointed to be a Judge of the Federe! Court or 
of another High Court. 


(3) A person shall not be qualified for appointment as a 
judge of a High Court unless he— 


(a) isa barrister of England or Northern Ireland. of 
at least ten years’ standing, or a member of the 
Faculty of Advocates in Scotland of at least ten 
years’ standing; or 
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(b) is a member of the Indian Civil Service of at least 
ten yeafs’ standing. who has for at least three: 
years served as. or exercised the powers of. a 
district judge: or 


(c) hag for at least five years held a judicial office 
in India not inferior to that of a subordinate 
judge. or judge of a small cause court; or 


(d) has for at least ten vears been a pleader of auy 
High Court. or of two cr more such Courts in 
succession : 


[n computing for the purposes of this subsection the stan- 
ding of a barrister or a member of the Faculty of Advocates. or 
the period during which a person has been a pleader. any 
period during which the person has held judicial office after 
he became a barrister. a member of the Faculty of Advocates, 
or a pleader, asthe case may be, shall be included and in 
computing the period during which a person has served 
asa Judge of a High Court. or been a pleader of a High Court, 
or held judicial office in India, any period before the establish- 
ment of the Dominion during which the person has served as 
a Judge or been a pleader of a High Court in British India or 
has held judicial office in India. as the case may be, shall be- 
included, 


(4) Every person appointed to be a judge of a High 
Court shall, before he enters upon his office, make and subscribe 
before the Governor or some person appointed by him an oath 
according tothe form set out in that behalf inthe Fourth 
Schedule to this Act. 


221. Salaries &c. of judges.—The judges of the several 
High Courts shali be entitled to such salaries and allowances, 
including allowances for expenses in respect of equipment and 
travelling upon appointment, and to such rights in respect of 
leave and pensions, as may from time to time be fixed by order 
of the Governor-General : 


Provided that neither the salary of a judge, nor his rights. 
in respect of leave of absence or pension, shall be varied to 
his disadvantage after his appointment. 


222. Temporary and additional judges.— (1) If the 
office of chief justice of a High Court becomes vacant, or if 
any such chief justice is by reason of absence, or for any 
other reason unable to perform the duties of his office, those 
duties shall, until some person permanently appointed to the 
vacant office has entered onthe duties thereof. or until the 
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chief justice has resumed his duties, as the case may be,.be 
performed by such one of the other judges of the court as the 
-Governor-General may think fit to appoint as acting Chief 
. Justice. 

(2) If the office of any other judge of a High Court 
becomes vacant, or if any such judge is appointed to act 
temporarily as a chief justice. or is by reason of absence, 
or for any other reason unable to perform the duties of 
his office, the Governor-General may appoint a person 
duly qualified for appointment as a judge to act as a 
judge of that court, and the person so appointed shall, unless 
the Governor-General thinks fit to revoke his appointment, be 
deemed to be a judge of that court until some person perma- 
nently appointed to the vacant office has entered on the duties 
thereof, or until the permanent judge has resumed his duties. 


(3) If by reason of any temporary increase in the 
-business of any High Court or by reason of arrears of work in 
any such court it appears to the Governor-General that the 
number of the judges of the court should be forthe time 
being increased. the Governor-General may, subject 
tothe foregoing provisions of this chapter with respect 
to the maximum number of judges, appoint persons duly 
_qualified for appointment as judges to be additional judges 
of the court for such period not exceeding two years as he may 
specify. 


223. Jurisdiction of existing High Courts.—Subject 
to the provisions of this Part of this Act, to the provisions of 
any Order in Council made under this or any other Act, to the 
provisions of anv order made under the Indian 
Independence Act, 1947, and to the provisions of any 
Act of the appropriate Legislature enacted by virtue of powers 
conferred on that Legislature by this Act, the jurisdiction of, 
and the law administered in, any existing High Court, and the 
respective powers of the judges thereof in relatiou to the 
administration of justice in the court, including any power to 
make rules of court. and to regulate the sittings of the court 
and of members thereof sitting alone or in division courts, 
shall be the same as immediately before the establishment of 
the Dominion. 

Under the express terms of this section, itis within the power of the 
Indian Legislature to alter the jarisdiction and powers of High Courts, and the 
juriediction can also be taken away by any ordinance of the Governor-General 

. by virtue of s. 811 (6). Aing Emperor vs. Benoari Lal Sarma and others, (1948) 


F. 0. BR. 96. Confirmed on appeal by Judicial Ocmmittee, (1945) F.C. RB. 161 
“P. C. Seealso Basant Chandra Ghose vs, King Emperor, (1944) F.C. B. 295. 


_ +224. Administrative functions of High Courts.— 
°(1) Every: High Court shall have superintendence over all 
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courts in India fox, the time being subject to its appellate 
‘jurisdiction, and may do any of the following things, that is to 
say. , : 


(@) call for returns ; 


(6) make and issue general rules and prescribe 
forms for regulating the practice and proceed- 
ings of such courtrs ; 


(c) prescribe forms in which books, entries and 
accounts shall be kept by the officers of any 
such courts ; and 


(d) settle tables of fees to be allowed to the sheriff 
attorneys, and all clerks and officers of courts : 


Provided that such rules, forms and tables shall not 
‘be inconsistent with the provision of any law for the time 
being in force, and shall require the previous approval of the 
-Governor. 


(2) Nothing in this section shall be construed as giving 
to a High Court any jurisdiction to question any judgment of 
any inferior court w hich is not otherwise subject to appeal or 
revision. 


225. Transfer of certain cases to High Court for 
-trial.—(1) If on an application made in accordance with the 
provisions of this section a High Court is satisfied that a case 
pending in an inferior court, being a case which the High 
‘Court has power to transfer to itself for trial, involves or is 
likely to involve the question of the validity of any Dominion 
or Provincial Act, it shall exercise that power. 


(2) An application for the purposes of this section shall 
pot be made except, in relation to a Dominion Act. by the 
Advocate-General for the Dominion and, in relation to a 
Provincial Act. by the Advocate-General for the Dominion or 
the Advocate-General for the Province. 


226. Jurisdiction in revenue matters.—(1) Until 
otherwise provided by Act of the appropriate J.egislature, no 
High Court shal) have any original jurisdiction in any matter 
concerning the revenue, or concerning any act ordered or 
done in the collection thereof according to the usage and 
practice of the country or the law for the time being in 
force. 


(2) A Bill or amendment for making such provision as 
sforesaid shall not be introduced into or moved in the Dominion 
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Legislature or in a Chamber of a Provincial Legisiature with- 
out the previous sanction of the Governor-General or. as the 
case may be, of the Governor. t 

In a case where the income-tax and saper-tax levied by the Indian 
Government was paid under protest, a suit was brought to declare that the 
apsessment and demand of the tax were ultra vires the law-making powers of 
the Indian Legislature. The Federal Court held that the restriction regarding 
jurisdiction imposed by s. 226 is absolute, if the dispute concerns ‘revenue’, 
taking the word in its ordinary sense. The Section is not limited to steps taken 
in the collection of revenue; it applies also to the demand or assessment. 
The Court further held that the source of dividends paid to the plaintiff com- 
pany by sterling companies was British Indian and in making dividends liable 
to income-tax and super-tax on that basis the Indian Legislature wasnot giving 
its law any extra-territorial operation: Even if there be any extra-territorial 
operation, it was within the power of the Indian{Legislature :  (torernor- 
General in Council v. Raleigh Investment Co. Ltd. (1944) F. C. R. 229 See also 
Governor-General in Council v. Shiromani Sugar Millx Ltd, [1946] F.C. RB. 40 


227. Proceedings of High Courts to be in 
English.— All proceedings in every High Court shall be in the 
English language. 


228. Expenses of High Courts.-—(1) The adminis- 
trative expenses of a High Court, including al] salaries. allow- 
ances and pensions payable to or in respect of the officers and 
servants of the court and the salaries and allowances of the 
judges of the court, shall be charged upon the revenues of the 
Province, and any fees or other moneys taken by the court: 
shal! form part of those revenues. 


[Sub-section (2) (Omitted) ] 


229. Power of His Majesty to constitute or recon- 
stitute High Court by letters patent.— (1) His Majesty. if 
the Chamber or Chambers of the Legislature of any Province 
present an address in that behalf to the Governor of the Pro- 
vince for submission to His Majesty, may by letters patent 
constitute a High Court for that Province or any part thereof 
or reconstitute in like manner any existing High Court for that. 
Province or for any part thereof, or, where there are two 
High Courts in that Province, amalgamate those courts. 


(2) Where any Court is reconstituted. or two Courts 
are amalgamated, as aforesaid, the letters patent shall provide 
for the continuance in their respective offices of the existing 
judges. officers and servants of the Court or Courts. and for 
the carrving on before the reconstituted Court or the new 
Court of all pending matters. and may contain such other 
provisions as may appear to His Majerty to be necessary by 
reason of the reconstitution or amalgamation. 


230. Extra-provincial jurisdiction of High 
Courts.—(1) The Governor-General may. if satisfied that an 


al 


Government of India Act, 1939. 129. 


agreement in that behalf has been made between the Govern- 
ments concerned, by order extend the jurisdiction of a High 
Court in any Province to any area in India not forming part of 
that Province, and the High Court shall thereupon have the 
game jurisdiction in relation to that area as it has in relation 
to any other area in relation to which it exercises jurisdiction. 


(2) Nothing in this section affects the provisions vf any 
law or letters patent in force immediately before the establish- 
ment of the Dominion empowering any High Court to exercise 
jurisdiction in relation to more than one Province or in 
relation to a Province and an area not forming part of any 
Province. 


(3) Where a High Court exercises jurisdiction in relation 
to any area or areas outeide the Province in which it has its 
principal seat, nothing in this Act shall be construed— 


(@) as empowering the Legislature of the Province 
in which the Court has its principal seat to in-— 
crease, restrict or abolish that jurisdiction ; or 


(5) as preventing the Legislature having power to. 
make laws in that behalf for any such area from 
passing such laws with respect to the jurisdic- 
tion of the court in relation to that area as it: 
would be competent to pass if the principal seat 
of the court were in that area, 


231. Saving and definitions.—(1) Any judge appoint- 
ed before the commencement of Part III of this Act to any 
High Court shall continue in office and shall be deemed to have - 
been appointed under this Part of this Act, but shall not by 
virtue of this Act be required to relinquish his office at any 
earlier age than he would have been required so to do, if this. 
Act had not been passed. 


(2) Where a High Court exercises jurisdiction in relation 
to more than one Province or in relation to a Province and . 
an area not forming part of a Province, references in this. 
chapter to the Governor in relation to the judges of a High 
Court and references tothe revenues of the Province shall 
be construed as references to the Governor and the revenues. 
of the Province in which the Court has its principal seat, and 
the reference to the approval by the Governor of rules, forms 
and tables for subordinate courts shall be construed as a. 
reference to the approval thereof by the Governor of the 
Province in which the subordinate conrt is situate, or, if it is - 
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situate in an area not forming part of a Province, by the 
Governor-General, 


Part X. 


The Services of the Crown in India. 


{This Part. except s. 232, originally came into force on the Ist April 1987 
under para 3 of G. of{ (C.& T. Pro.) Order. Ss. 282-289, relating te Defence 
Services, have now been omitted.] 


CHAPTER J. 
Defence Services. 
Ss. 232-239 (Omitted.) 


CHAPTER II. 


Civil Services, 
General Provisions. 


240. Tenure of office of persons employed in 
civil capacities in India.—(1) Except as expressly provided 
by this Act, every person whois amember of a civil service 
of the Crown in India, or holds any civil post under the Crown 
in India, holds office during His Majesty’s pleasure. 


(2) No such person as aforesaid who having been appoint- 
ed by the Secretary of State or the Secretary of State in 
Council continues afterthe establishment of the Dominion to 
serve under the Crown in India shall be dismissed from the 
service of His Majesty by any authority subordinate to the 
Governor-General or the Governor according as that person is 
serving in connection with the affairs of the Dominion or of a 
Province, and no other such person as aforesaid shall be dis- 
missed form the service of His Majesty by any authority 
subordinate to that by which he was appointed. 


(8) No such person as aforesaid shall be dismissed or 
reduced in rank until he has been given a_ reasonable oppor- 
tunity of showing cause against the action proposed to be taken 
in regard to him : 


Provided that this sub-section shall not apply — 


(2) where a person is dismissed or reduced in rank 
on the ground of conduct with has led to his 
conviction on a criminal charge ; or 


(b) where an authority empowered to ‘dismiss a per- 
aon or reduce him in rank is satisfied that for 
some reason, to be recorded by that authority 
in writing, itis not reasonably practicable to 
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give to that person an opportunity of showing 
cause. 


(4) Notwithstanding that a person holding a civil post 
ander the Crown in India holds office during His Majesty’s 
pleasure, any contract under which a person, not being a mem- 
ber of a civil service of the Crown in India, is appointed under 
this Act to hold such a post may, if the Governor-General. or, 
as the case may be, the Governor, deems it necessary in order 
to secure the services of a person having special qualifications, 
nrovide for the payinent to him of compensation. if before the 
expiration of an agreed period that post is abolished or he is, 
for reasons not connected with any misconduct on his part, 
required to vacate that post. 


The Federal Court has held that the provisions of this seotion are 
mandatory and overriding provisions, and cannot be qualitied or restricted in 
‘the case of the subordinate ranks of the Police Forces in India by any condi- 
tions of service determined by or under the Acts relating to those forces. 
A distinction isto be drawn between the tenure on which an office is held 
and the incidents relating to service in the office. The rejection by a higher 
authority of an appeal against dismissal is not equivalent to a dismissal by 
that authority itself, so as to satisfy the provisions of sub-section (2) of s. 240. 
Suraj Narain Anand v. North-West Frontier Province, (1941) F. C. R. 87. 


The real point of the sub-section is that the person who is to be dis- 
missed or reduced in rank must know that that punishment is proposed as 
the punishment for certain acts or omissions on his part and must be 
informed of the grounds on which it is proposed to take such action, and he 
must also be given a reasonable opportunity of showing cause why such 
‘punishment should not be imposed. This sub-section is a‘ provision which, 
‘while it does not alter the tenure of office during His Majesty’s pleasure 
(8. 240 (1) ) or the power of dismissal] at will, does impose in certafn cases 
.certatn statatory obligations to be carried out before dismissal is effected, 
breach of which will give to the person affected adversely a cause of action. 
Secretary of State for India v. 1. M. Lall, (1945) F. C. R. 108. 


In a recent case decided by the Federal Court, the Punjob Procince v. 
‘Pandit Tara Chand, that Court has held that sub-sections (2), {8) and (4) are 
statutory limitations upon the right of the Crown to dismiss its servants at 
will and that tothe extent to which they go they are designed to confer 
-security of tenure upon public servants.... “Itis obvious that the preroga- 
tive right of the Crown to dismiss its servants at will having been given 
-#tatatory form in sub-section (1) of section 240 it can only be exercised 
subject to the limitations imposed by the remaining sub-sections of that 
-section, and it must follow as a necessary consequence that if any of those 
limitations is contravened the public servant concerned has a_ right to 
maintain an action against the Crown for appropriate relief. There is, in 
our judgment, no warrant for the proposition that that relief must be 
Jimited to a declaration and should not go beyond it”. 


241. Recruitment and conditions of service.—(1) 
Except as expressly provided by this Act, appointments to 
the civil services of, and civil posts under, the Crown in India, 
shall be made.— 
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(a) in the case of services of the Dominion, and posts: 
in connection with the affairs of the Dominion, 
by the GovernorsGeneral or such person as he 
may direct ; 


(6) in the case of services of a Province, and posts 
in connection with the affairs of a Province, by 
the Governor or such person as he may direct. 


(2) Except as expressly provided by this Act. the condi- 
tions of service of persons serving His Majesty in a civil 
capacity shall, subject to the provisions of this section, be such 
as may be prescribed— 


(2) in the case of persons serving in connection: 
with the affairs of the Dominion. by rules made 
by the Governor-General or hy some person or 
persons authorised by the (Governor-General to 
make rules for the purpose ; 


(b) in the case of persons serving in connection with 
the affairs of a Province, by rules made by the 
Governor of the Province or by some person or 
persons authorised by the Governor to make 
rules for the purpose : 


Provided that it shall not be necessary to make rules 
regulating the conditions of service of persons employed tempo- 
rarily on the terms that their employment may be terminated 
on one month’s notice or less. and nothing in this sub-section 
shall be construed as requiring the rules regulating the condi- 
tions of service of any class of persons to extend to any matter 
which appears to the rule-making authority to be a matter not. 
suitable for regulation by rule in the case of that class. 


(3) The said rules shall be so framed as to secure— 


(a) that, in the case of a person who before the 
commencement of Part III of this Act was 
serving His Majesty. in a civil capacity, no order 
which alters or interprets to his disadvantage 
any rule by which his conditions of service are 
regulated shall be made except by an authority 
which would have been competent to make such 
an order on the eighth day of March, nineteen 
hundred and twenty-six, or by the Governor- 
General or Governor, as the case may be ; 


(6) that every such person as aforesaid shall have 
the same rights of appeal to the same authorities 
from any order which— 
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() punishes or formally censures him ; or 


(s+) alters or interprets to his disadvantage any rule 
by which his conditions of service are regulat- 
ed ; or 


(ttt) terminates his appointment otherwise than upon 
his reaching the age fixed for superannuation, 


as he would have had immediately before the ommencec- 
‘ment of Part III of this Act, or such similar rights of appeal 
to such corresponding authorities as may be directed by the 
Governor-General! or the Governor as the case may be; 


(c) that every other person serving His Majesty in a 
civil capacity shall have at least one appeal against any 
such order as aforesaid, not being an order of the Governor- 
‘General or a Governor. 


(4) Notwithstanding anything in this section, but subject 
to any other provision of this act, Acts of the appropriate 
Legislature may regulate the conditions of service of persons 
serving His Majesty in a civil capacity, and any rules made 
ander this section shall have effect subject to the provisions of 
anv such Act: 


Provided that nothing in any such Act shall have effect 
.80 as to deprive any person of any rights required to be given 
tou him by the provisions of the last preceding subsection. 


(5) No rules made under this section and no Act of any 
Legislature shall be construed to limit or abridge the power of 
‘the Governor-General or a Governor to deal with the case of 
any person serving His Majesty ina civil capacity in such 
manner as may appear to him to be just and equitable : 


Provided that. where any such rule or Act is applicable 
to the case of any person. the case shall not be dealt with in 
any manner less favourable to him than that provided by that 
rule or Act. 


242. Application of preceding section to railway 
customs, postal and telegraph services, and officials of 
courts.— 


(1) (Omitted). 
(2) (Omitted). 


(3) In framing the rules for the regulation of recruitment 
-to posts in the railway, customs, postal and telegraph services, 
¢bhe Governor-General or person authorised by him in that 
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behalf shall have due regard to the past association of the 
Anglo-Indian community with the said services, and particularly 
to the specific class, character and numerical percentages of 
the posts previously held in the said services by members of' 
the said community and to the remuneration attaching to such: 
posts. 


(4) In its application to appointments to, and to persons ser- 
ving on. the staff attached to the Federal Court or the staff atta- 
ched to a High Court, the last preceding section shall have effect 
as if. in the case of the Federal Court. for any reference to the: 
Governor-General in paragraph (@) of subsection (1), i2 para- 
graph (@) of sub-section (2) and in subsection (5) there were 
substituted a reference to the Chief Justice of India and as if, 
in the case of a High Court. for any reference to the Governor in 
paragraph (5) of sub-section (1), in paragraph (©) of sub-section 
(2) and in sub-section (5) there were substituted a reference 
to the chief justice of the court : 


Provided that-- 


(2) in the case of the Federal Court. the Governor- 
General and, in the case of a High Court, the 
Governor may require that in such cases as he: 
may direct no person not already attached to the 
court shall be appointed to any office connected 
with the court save after consultation with the 
Federal Public Service Commission, or the Pro- 
vincial Public Service Commission. as the case 
may be: 


(>) rules made under the said sub-section (2) by a. 
chief justice shall. so far as they relate to 
salaries, allowances, leave or pensions, require 
the approval of the Governor-General or, as the 
case may be. the Governor. 


243. Special provisions as to police.—Notwithstand- 
ing anything in the foregoing provisions of this chapter, the 
conditions of service of the subordinate ranks of the various. 
police forces in India sha]l'be such as may be determined by or 
under the Acts relating to those forces respectively. 

Recruitment by Secretary of State and Provisions 
as to certain posts. 


244. (Omitted). 
245. (Omitted). 
246. (Omitted). 
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247. Conditions of service of persons originally 
recruited by Secretary of State.— The conditions of service 
of all persons who having been appointed by the Secretary of 
State or the Secretary of State in Council to a civil service of 
the Crown in India, continue on and after the date of the 
establishment of the Dominion to serve under the Government 
of the Dominion or of any Province, shall— 


(2) as respects persons serving in connection with 
the affairs of the Dominion. be such as may be 
prescribed by rules made by the Governor- 
General : 


(5) as respects persons serving in connection with the 
affairs of a Province— 


(1) in regard to their pay, leave, pensions, general rights 
to as medical attendance and any other matter which immedi- 
ately before the establishment of the Dominion was regulated 
by rules made by the Secretary of State, be such as may be pre- 
scribed by rules inade by the Governor-General ; and 


(tt) in regard to any other matter. be such as may be 
prescribed by rules made by the Governor of the Province. 


248-252. (Omitted). 


Special Provisions at to Judicial Officers. 


253. Judges of the Federal Court and High 
Courts.—(1) The provisions of this chapter shall not apply to 
the judges of the Federal Court or of any High Court : 


Provided that— 


(a) for the purposes of this section a member of any 
of the civil services of the Crown in India who 
is acting temporarily as a judge of a High Court 
shall not be deemed to be a judge of that 
court ; 


(6) nothing in this section shall be construed as 
preventing the orders of the Governor-General 
relating to the salaries, leave and pensions of 
judges of the Federal Court, or of any High 
Court, from applying to such of those judges as 
were, before they were appointed judges, 
members of a civil service of the Crown in India, 
such of the rules relating to that service as 
may appear to the Governor-General to be pro- 
perly applicable in relation to them; 
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(c) nothing in this section shall be construed as 
excluding the office of judge of the Federal 
Court or of a High Court from the operation of 
the provisions of this chapter with respect to 
the eligibility for civil office of persons who are 
not British subjects. 


(2) Any pension which under the rules in force immedia- 
tely before the commencement of Part III of this Act was 
payable to orin respect of any person who, having been a 
judge of a High Court within the meaning of this Act as 
originally enacted or of the High Court at Rangoon, retired 
before the commencement of the said Part III shall, notwith- 
standing anything in this Act or the Government of Burma Act, 
1935, continue to be payable in accordance with those rules 
and shal) be charged on the revenues of the Dominion. 


[Subsection(3) (Omitted),] 


254. District judges. etc.—(1) Appointments of persons 
to be, and the posting and promotion of, district judges in any 
Province shall be made by the Governor of the Province, and 
the High Court shall be consulted before a recommendation ar 


to the making of any such appointment is submitted to the 
Governor. 


(2) A person not already inthe service of His Majesty 
shall only be eligible to be appointed a district judge if he has 
been for not less than five years a barrister. a member of the 
Faculty of Advocates in Scotland. ora pleader and is recom- 
mended by the High Court for appointment. 


(3) In this and the next succeeding section the expres- 
sion ‘district judge” includes additional district judge, joint 
district judge, assistant district judge, chief judge of a small 
cause court, chief presidency magistrate, sessions judge. addi- 
tional sessions judge, and assistant sessions judge. 


255. Subordinate civil judicial service.—(1) The 
Governor of each Province shall, after consultation with the 
Provincial Public Service Commission and with the High 
Court, make rules defining the standard of qualifications to be 
attained by persons desirous of entering the subordinate civil 
judicial service of a Province. 


In this section, the expression ‘subordinate civil judicial 
service’ means a service consisting exclusively of persons 
intended to fill civi) judicial posts inferior to the post of 
district judge. 
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(2) The Provincial Public Service Commission for each 
Province, after holding such examinations, if any, as the 
Governor may think necessary, shal] from time to time ou , of 
the candidates for appointment to the subordinate civil judi “al 
service of the Province make a list or lists of the persons w’hom 
they consider fit for appointment to that service, and appoint- 
ments to that service shall be made by the Governor from the 
persons included in the list or lists in accordance with such 
regulations as may from .time to time be made by him as to 

the number of persons in the said service who are to belong to 
the different communities in the Province. 


(3) The posting and promotion of, and the grant of leave 
to, persons belonging to the subordinate civil judicial service 
of a Province and holding any post inferior to the post of 
district judge, shall be in the hands of the High Court. but 
nothing in this section shall pe construed as taking away from 
‘any such person the right of appeal required to be given to 
him by the foregoing provisions of this chaper, or as authori- 
sing the High Court to deal with any such person otherwise 
than in accordance with the conditions of his service prescribed 
‘thereunder. 


256. Subordinate criminal magistracy.—No recom- 
mendation shall be made for the grant of magisterial powers or 
of enhanced magisterial powers to, or the withdrawal of any 
magisterial powers from, any person save after consultation 
with the district magistrate of the district in which he is 
working, or with the Chief Presidency magistrate. as the case 
may be. 


The direction laid down in Section 256 18 directory and not "mandatory, 

.and non-complianee with it would not render an appointment otherwise regular- 

Jy and validly made ineffective or inoperative. Biswanath Khemka v, Kiug 
Emperor, {1945) F. C. R. 89. 


Special Provisions as to Political Department and 
provisions for protection of certain existing officers. 


257-259, (Omitted). 


260. General provisions as to persons retiring 
‘before establishment of Dominion.—(1) Except as other- 
‘wise expressly provided in this chapter, any pension payable 
to or in respect of any person who, having heen appointed toa 
-civil service of. or a civil post under, the Crown in India, 
retired from the service of His Majesty before the establish- 
ment of the Dominion shall, if it would have been payable by 
the Government of any Province if the Indian Independence 
Act, 1947, had not been passed, be paid out of the revenues of 
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that Province or, if that Province has ceased to exist, of such 
new Province as may be determined by orders made under 
that Act. and in any other case shall be paid out of the reve- 
nues of the Dominion of India or of Pakistan as may be so 
determined. 


(2) Any pension payable to or in respect of any person 
who. having served in Burma or Aden, retired from an All 
India Service. a Central Service Class I, a Central Service 
Class II, a Railway Service Class I, or a Railway Service Class: 
II, before the commencement of Part III of this Act shall be 
paid out of the revenues of the Dominion, but save as afore- 
said nothing in this section applies to anv person who retired 
after service in Burma or Aden. 


Miscellaneous. 
261. (Omitted). 


262. Eligibility for office of persons who are not 
British subjects.—(1) The Ruler or a subject of an Acceding 
State shall be eligible to hold any civil office under the Crown 
in India in connection with the affairs of the Dominion, and 
the Governor-General may declare that the Ruler or the 
subjects, or any named subject, of a specified Indian State 
which is not an Acceding State, or the natives, or any 
named native, of a specified tribal area or territory adjacent to 
India, shall be eligible to hold any such office. 


(2) The Governor of a Province may declare that the 
Ruler or the subjects. or any named subject. of a specified 
Indian State or the natives. or any named native, of a 
spocified tribal area or territory adjacent to India, shall be 
eligible to hold any civil office in connection with the affairs of 
the Province. 


{Sub-section (3) (Omitted).] 


(4) Subject as aforesaid and to any other express pro- 
visions of this Act, no person who is not a British subject shall 
be eligible to hold any office under the Crown in India : 


Provided that—— 


(@) a person who at the end of March nineteen 
hundred and forty was in the permanent service 
of the Crown in India (within the meaning of 
this Act as originally enacted) shall not be 
ineligible to hold any office under the Crown ir 
India by reason that he is not a British subject ;. 
and 
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(5) the Governor-General or, in relation to a Pro- 
vince, the Governor may authorise the tempo- 
rary employment for any purpose of a person 
who is not a British subject. 


[Sub-section (5) (Omitted). |] 


263. Joint Services & Posts.—If an agreement is made : 
between the Dominion and one or more Provinces, or between. 
two or more Provinces, for the maintenance or creation of a 
service common to the Dominion and one or more Provinces, 
or common to two or more Provinces, or for the maintenance or 
creation of a post the functions whereof are not restricted to 
the affairs of the Dominion or one Province, the agreement 
may make provision that the Governor-General or any Gover- 
nor, or any Public Service Commission, shall do in relation to 
that service or post anything which would under the provisions | 
of this chapter be done by the Governor or the Provincial 
Public Service Commission if the service or post was a service: 
or post in connection with the affairs of one Province only. 


CHAPTER ITI. 
Public Service Commissions. 


264. Public Service Commissions.—(1) Subject to 
the provisions of this section, there shall be a Public Service 
Commission for the Dominion and a Public Service Commission 
for each Province. 


(2) Two or more Provinces may agree-- 


(a) that there shall be one Public Service Commis- 
sion for that group of Provinces ; or ° 


(6) that the Public Service Commission for one of 
the Provinces shall serve the needs of all the 
Provinces, and any such agreement may contain 
such incidental and consequential provisions as 
may appear necessary or desirable for giving 
effect to the purposes of the agreement and 
shall, in the case of an agreement that there - 
shall be one Commission for a group of Pro- 
vinces, specify by what Governor or Governors 
the functions which are under this part of this. 
Act to be discharged by the Governor ofa 
Province are to be discharged. 


(3) The Public Service Commission for the Dominion if 
requested so to do by the Governor of a Province may, with- 
the approval of the Governor-General, agree to serve all or any. 
of the needs of the Province. 
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(4) References in this Act to the Federal Public Service 
Commission or a Provincial Public Service Commission shall, 
‘unless the context otherwise requires, be construed as refer- 
ences to the Commission serving the needs of the Dominion, or, 
as the case may be, the Province as respects the particular 
matter in question. 


265. Composition and staff of Commissions.—(1) 

‘The chairman and other members of a Public Service Commis- 

sion shall be appointed, in the case of the Federal Commission, 

by the Governor-General, and in the case of a Provincial 
-Commission, by the Governor of the Province: 


Provided that at least one-half of the members of every 
Public Service Commission shall be persons who at the dates of 
their respective appointments have held office for at least ten 
years under the Crown. 


(2) In the case of the Federal Commission, the Governor- 
General and, in the case of a Provincial Commission, the 
-Governor of the Province, may by regulations— 


(2) determine the number of members of the commis- 
sion, their tenure of office and their conditions 
of service ; and 


(6) make provision with respect to the numbers of 
staff of the commission and their conditions of 
service, 


(3) On ceasing to hold office— 


(a) the chairman of the Federal Commission sha)] be 
ineligible for further employment under the 
Crown in India; 


(6) the chairman of a Provincial Commission shall 
be eligible for appointment as the chairman 
or a member of the Federal Commission, or as 
the chairman of another Provincial Commission, 
but not for any other employment under the 
Crown in India ; 


(¢) no other member of the Federal or of any Provin- 
cial Commission shal) be eligible for any other 
sppointment under the Crown in India without 
the approval, in the case of an appointment in 
connection with the affairs of a Province, of the 
Governor of the Province, and. in the case of 
any other appointment, of the Governor-General. 
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266. Functions of Public Service Commissions.— 
) It shall be the duty-.of the Federal and the Provincial 
ublic Service Commissions to conduct examinations for’ 
ypointments to the services of the Dominion andthe services 
* the Province respectively. 


(2) It shall alao be the duty of the Federal Public 
arvice Commission, if requested by any two or more Pro- 
‘neces so to do, to assist those Provinces in framing and operat- 
1g schemes of joint recruitment for their forest services. and’ 
ay other services for which candidates possessing special 
ualifications are required. 


(3) The Governor-General as respects services and posts 
1 connection with the affairs of the Dominion, and the Gover- 
or as respects services and posts in connection with the 
fairs of a Province, may make regulations specifying the 
atters on which either generally, or in any particular class of 
ase or in any particular circumstances, it shall not be neces- 
ry for a Public Service Commission to be consulted but, 
abject to regulations so made and to the provisions of the 
axt succeeding sub-section, the Federal Commission or, as 
ae case may be. the Provincial Commission shall be con- 
alted— 


(a) on all matters, relating to methods of recruit- 
ment to civil services and for civil posts : 


(b) on the principles to be followed in making 
appointments to civil services and posts and in 
making promotions and transfers from one | 
service to another and on the suitability of 
candidates for such appointments, promotions or 
transfers ; 


(¢) on all disciplinary matters affecting a person 
serving His Majesty in a civil capacity in India, 
including memorials or petitions relating to such. 
matters ; 


(d) on any claim by or in respect of a person who 
is serving or has served His Majesty in a civil 
capacity in India that any costs incurred by 
him in defending legal proceedings instituted 
against him in respect of acts done or purporting. 
to be done in the execution of his duty should 
be paid out of the revenues of the Dominion or, 
as the case may be, the Province ; 
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(e) on any claim for the award ofa pension in res- 
pect of injuries sustained by a person while 
serving His Majesty in a civil capacity in India, 
and any question as to the amount of any such 
award 


and it shall be the duty of a Public Service Commission 
-to advise on any matter so referred to them and on any 
other matter which the Governor-General, or, as the case 
may be, the Governor, may refer to them. 


(4) Nothing in this section shall require a Public Service 
Commission to be consulted as respects the manner in which 
appointments and posts are to be allocated as between the 
communities or, in the case of the subordinate ranks of police 
forces, as respects any of the matters mentioned in paragraphs 
(a), (0) and (c) of sub-section (3) of this section. 


267. Power to extend functions of Public Service 
«Commissions.—Subject to the provisions of this section, an 
Act of the Dominion Legislature or the Provincial Legislature 
may prowide for the exercise of additional functions by the 
Federal Public Service Commission or, as the case may be, by 
.the Provincial Public Service Commission : 


Provided that— 


(a) no Bill or amendment for the purposes aforesaid 
shall be introduced or moved without the pre- 
vious sanction of the Governor-General. or, as 
the case may be, of the Governor. 


' [Sub-section (5) (Omitted), | 


268. Expenses of Public Service Commissions.— 
~The expenses of the Federal or a Provincial Public Service 
‘Commission, including any salaries, allowances and pensions 
payable to or in respect of the members or staff of the Com- 
mission, shall be charged on the revenues of the Dominion or, 
as the case may be, the Province: 


Provided that nothing in this section shall charge on 
the revenues of a Province any pension which is by virtue 
of the provisions of Chapter [I of this Part of this Act charged 
.on the revenues of the Dominion. 


CHaPTEeR IV. 


Chaplains. 
269. (Omitted). 
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CHAPTER V. 


General. 
270. ‘(Omitted). 


271. Protection of public servants against prosecu- 
tion and suits.—(l) No Bill or amendment to abolish or 
restrict the protection afforded to certain servants of the 
‘Crown in India by section one hundred and ninety-seven of 
the Code of Criminal Procedure, 1898, or by sections eighty 
to eighty-two of the Code of Civil Procedure, 1908. shall be 
introduced or moved in the Dominion Legislature without the 
previous sanction of the Governor-General, or in a Chamber of 
-a Provincial Legislature without the previous sanction of the 
-Governor. 

[Sub-section (2) (Omitted). ] 


(3) Where a civil suit is instituted against a public ottcer. 
within the meaning of that expression as used in the (Code of 
-Civil Procedure, 1908, in respect of any act purporting to be 
done by him in his official capacity, the whole or any part of 
the costs incurred ‘by him and of any damages or custs ordered 
to be paid by him shall, if the Governor-General so directs in 
-the case of a person employed in connection with the affairs of 
the Dominion, or if the Governor so directs in the case of a 
person employed in connection with the affairs of a Province. 
be defrayed out of and charged on the revenues of the Domi- 
-nion or of the Province, as the case may be. 


272-274. (Omitted). 


275. Persons not be disqualified by sex for hold- 
ing certain offices.—A person shall not be disqualinied by 
sex for being appointed to any civil service of, or civil post 
under, the Crown in India other than such a service or post as 
-may be specified by any general or special order made— 


(a) by the Governor-General in the case of services 
and posts in connection with the atfairs of the 
Dominion ; 

(6) by the Governor of a Province in the case of 
gervices and posts in connection with the affairs 
of the Province : 


Provided that any such agreement with respect to joint 
services and posts as is mentioned in Chapter II of this part of 
-this Act may provide for the powers conferred by this section 
on the Governor-General and the Governor of a Province being 
exercised, with respect to the services or posts to which the 
agreement applies, by the Governor-General or a spscitied 
Governor. 


1 Omitted by the Indis (Provisional Constitution) “Order, 1947. The 
seetion came under judicial review in a number of eases. 
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276. Transitional provisions.—Until other provision 
m3 de under the appropriate provisions of this Part of this- 
Act, any rules made under the Government of India Act 
relating to the civil services of, or civil posts under, the Crown 
in India which were in force immediately before the commen- 
cement of Part III of this Act, shall, notwithstanding the repeal 
of that Act, continue in force so far as consistent with this Act, 
and shall be deemed to be rules made under the appropriate 
provisions of this Act. 


277. Interpretation etc.—(1) In this Part of this Act— 


the expressions “‘all-[ndia Service,” “Central Service 
Class I,” “‘Central Service Class II” ‘Railway 
Service Class I’? Railway Service Class II” and 
“Provincial Service” mean respectively the services 
which were immediately before the commencement. 
of Part III of this Act, so described respectively in 
the classification rules then in force under section. 
ninety-six B of the Government of India Act ; and 


references to dismissal from His Ma) esty’s service include 
references to removal from His Majesty's service. 
[Subesections (2) and (3) (Omitted)]. 


Part XI. 
The Secretary of State, His Advisers and 
His Department. 
278-284—A (Omitted). 
Part XII. 
Miscellaneous and General. 
The Crown and the Indian Slates. 
285.287. (Omitted). 
Aden. 


288. (Omitted ) 


New Provinces and Alterutions of Boundaries of 
Provinces. 


289. (Omitted). 
290. Creation of new Provinces and alterations of 


boundaries of Provinces.—(1) Subject to the provisions of 
this section. the Governor-General may by Order— 


(a2) create a new Province : 

(5) increase the area of any Province: 
(c) diminish the area of any Province : 
(d) alter the boundaries of any Province ; 
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Provided that, before making any such Order the 
Governor-General shalf ascertain the views of the Government 
of any Province which will be affected by the Order, both with 
respect to the proposal to make the Order and with respect to 
the provisions to be inserted therein. 


(2) An Order made under this sub-section may contain 
such provisions as the Governor-General may deem necessary 
or proper— 


(a) for varying the representation in the Dominion 
Legislature of any Governor's Province the 
boundaries of which are altered by the Order ; 


(6) for varying the composition of the Legislature of 
any such Province ; 


(c) where a new Governor’s Province is created for 
constituting the Legislature thereof ; 


(dq) for apportionments and adjustments of and in 
respect of assets and liabilities ; and 


(e) for other supplemental, incidental and consequen- 
tial matters. 


(3) In this section the expression “Province” means 
either a Governor’s Province ora @hief Com- 
missioner’s Province. 


Franchise. 


291. Power of Provincial legislature to make provi- 
sion with respect to franchises and elections.—In so far as 
provision with respect to the matters hereinafter mentioned is 
not made by this Act, in relation to any Provincial Legislature 
provision may be made by Act of that Legislature with respect 
to those matters or any of them, that is to say— 


(a) the Gelimitation of territorial constituencies for 
the purpose of elections under this Act ; 


(6) the qualifications entitling persons to vote in 
territorial or other constituencies at such elec- 
tions, and the preparation of electoral rolls ; 


(c) the qualifications for being elected at such elec- 
tions as a member of a legislative body ; 


(8) the filling of casual vacancies in any such body ; 


(e) the conduct of elections under this Act and the 
methods of voting thereat : 
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(f) the expenses of candidates at such elections: 


(9) corrupt practices and other offences at or in con- 
nection with such elections ; 


(h) the decision of doubts and disputes arising out of, 
or in connection with, such elections ; 


(t) matters ancillary to any such matter as aforesaid. 
Provisions as to Certain Legal Matters, 
292-294. (Omitted). 


295. Provisions as to death sentences.— 
[Subsection (1) (Omitted).] 


(2) Nothing in this Act shall derogate from the right of 
His Majesty, or of the Governor-General, if any such right is 
delegated to him by His Majesty, to grant pardons, reprieves, 
respites or remissions of punishment. 


296. Courts of Appeal in revenue matters.—(1) No 
member of the Dominion Legislature or a Provincial Legislature 
shall be a member of any tribunal in a Governor’s or Chief 
Commissioner’s Province having jurisdiction to entertain 
appeals or revise decisions in revenue Cases. 


(2) If in auy Province any such jurisdiction as aforesaid 
was, immediately before the commencement of Part III of this 
Act, vested in the Local Government, the Governor 
shall constitute a tribunal, consisting of such person or 
persons as he may think fit, to exercise the same 
jurisdiction until other provision in that behalf is made by Act 
of the Provincial Legislature. 


(83) There shall be paid to the members of any tribunal 
constituted under the last preceding sub-section, such salaries 
and allowances as the Governor may determine and those 

‘salaries and allowances shall be charged on the revenues of the 
Province. 


297. Prohibition of certain restrictions on inter- 


nal trade.—(1) No Provincial Legislature or Government 
shall— 


(a) by virtue of the entry in the Provincia] Legis- 
lative List relating to trade and ecommerce 
within the Province, or the entry in that list 
relating to the production, supply, and distrj- 
bution of commodities, have power to pass any 
law or take any executive action prohibiting or 

. restricting the entry into, or export from, the 
Province of goods of any class or description; or 
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(b) by virtue of anything in this Act have power to 
impose any tax, cess, toll, or due which, as 
between goods manufactured or produced in the 
Province and similar goods not so manufactured 
or produced, discriminates in favour of the 
former, or which, in the case of goods manu- 
factured or produced outside the ’ Province, 
discriminates between goods manufactured or 
produced. in one locality and similar goods 
manufactured or produced in another loeality. 


(2) Any law passed in contravention of this section shall, 
to the extent of the contravention, be invalid. 

This provision only refers to legislation with raspect to entry 27 and 
‘entry 29 in the Provincial Legislative List ; it has uo application to legislation 
‘with respect to anything in entry No. 8t. Provincial legislation deriving its 
power from any entry other than entry No. 27 or entry No. 29 of that List can- 


not therefore be challenged ander s. 297 (1) (a). Bhola Prasad v. King 
Emperor, (1912) F. 0. Rh. 17, 


298. Persons not to be subjected to disability by 
reason of face, religion, &.—(1) No subject of His Majesty 
domiciled in India shall on grounds only of religion, place of 
birth, descent, colour or any of them be ineligible for office 
under the Crown in [ndia, or be prohibited on any such grounds 
from acquiring, holding or disposing of property or carrying 
-on any occupation, trade, business or profession in India. 


(2) Nothing in this section shall affect the operation of 
any‘law which— 


(a2) prohibits, either absolutely or subject to 
exceptions, dispositions of agricultural land 
situated in any particular area and owned by a 
person belonging to some class recognised hy 
the law as being a class of persons engaged in or 
connected with agriculture in that’ area or as 
being an aboriginal tribe, in favour or for the 
benefit of any person belonging to that elass; 


(6) recognises the existence of some right, privilege 
or disability attaching to members of a comn- 
munity by virtue of some personal law or custom 
having the force of law. 


[Subsection (3) (Omitted). 


(4)"In paragraph (4) of sub-section (2) of this section, 
“agricultural land’, in relation to any area where there is in 
force immediately before the commencement of Part III of this 
Act any law the operation of which is to any extent sayed by the 
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said paragraph (a2), includes all such property and rights in or: 
over property as are included in the expression ‘Jand’ as defined 
for the purposes of that law as then in force. 


Those portions of s. 15 of the Punjab Pre-emption Act which confer 
upon the heirs of a vendor a right of pre-emption in respect of sales of lands 
are not repugnant to the provisions of 8.298 (1). The grant of a right to one 
person to acquire property in preference to other persons does not amount to 
a prohibition against the acquisition or holding of property by those persons. 
Mohamud Hussain vy. Sajawal Baksh, (1944) F.C. R. 280. 


The Madras Temple Entry Authorization and Indemnity Act, 1989, does. 
not contravene s. 298, inasmuch as, even assuming that the rights of caste 
Hindus which have been affected by that Act were “property” within the mean- 
Ing ot that word in the section, the legisjation does not amount to a prohibition 
of the holding of such property on the ground only of religion. Manikkasundara: 
Bhattar v. BR. S. Nayudu, (1946) F. C. RB. 67. 


The proper test as to whether tbere is a contravention of sub-section 
(1) of s. 298 is to ascertain the reaction of the impugned Act on the persona) 
right conferred by the sub-section. The general legislative powers conferred 
respectively on the Federal Legislature and the Provincial Legislature by 
a. 49 (1) of the Act are subject, inter alia, to the provisions of s. 298. Punjab. 
Prorince vy. Daulat Singh, (1946) F.C. R. 1 (P. C.). 


299. Compulsory acquisition of land, &c.—(1) No- 
person shall be deprived of his property save by authority 
of law. 


(2) Neither the Dominion nor a Provincial Legislature 
shall have power to make any law authorising the compulsory 
acquisition for public purposes of any Jand. or any commercial. 
or industrial undertaking or any interest in, or in any company 
owning, any commercial or industrial undertaking, unless the: 
law provides for the payment of compensation for the property 
acquired and either fixes the amount of the compensation or 
specifies the principle on which, and the manner in which, it is 
to be determined. 


'(3) No Bill or amendment making provision for the 
transference to public ownership of any land or for the ex- 
tinguishment or modification of rights therein, including rights 
or privileges in respect of land revenue, shall be introduced or - 
moved in the Dominion Legislature without the previous 
sanction of the Governor-General, or in a Chamber of a 
Provincial Legislature without the previous sanction of the 
Governor. 


(4) Nothing in this section shall affect the provisions of 
any law in force at the date of the passing of this Act. 


(5) In this section ‘“Jand’’ includes immovable property of 
every ; Kind | and any rights in or over such property, and ‘under- 
taking,’ includes part of an undertaking. 


300. (Omit-ed). 


301. Repeal of s. 18 of 21 Geo. 3c. 70, and s. 12 
«of 37 Geo. 3 c. 142.—Section eighteen of the East India 
Company Act, 1780, and section twelve of the East India- Act, 
1797 (being obsolete enactments containing savings for native 
law and custom) are hereby repealed. 


cd 


High Commissioner, 


General Provisions. 


303. Provisions as to Sheriff of Calcutta—(1) The 
Sheriff of Calcutta shall be appointed annually by the Governor 
of West Bengal from a panel of three persons to be nominated 


on the occasion of each vacancy by the High Court in 
“Calcutta. 


(2) The Sheriff shall hold office during the pleasure of 
the Governor and shall be entitled to such remuneration as the 
Governor may determine and no other remuneration. 


[Subsection (83) (Omitted.)] 


304. Persons acting as Governor-General or 
‘Governor.—Any person appointed by His Majesty to act as 
(zovernor-General or as the Governor of a Province during the 
absence of the Governor-General or the Governor from India, or 
during any period during which the Governor-General or the 
Governor is for any reason unable to perform the duties of his 
office, shall during, and in respect of, the period while he is so 
acting have all the powers and immunities, and be subject to 
all the duties of, the Governor-General or Governor, as the 
case may be. and, if he holds any other office, shall not act 
therein or be entitled to the salary and allowances appertain- 
ing thereto while he is acting as Governor-General or Governor. 


305. Secretarial staff of Governor-General and 
Governor.—(1) The Governor-General and every Governor 
shall have his own secretarial staff to be appointed by him. 


(2) The salaries and allowances of persons so appointed 
and the office accommodation and other facilities to be provided 
for them shall be such as the Governor-General or, as the case 
may be, the Governer may determine, and the said salaries 
and allowances and the expenses incurred in providing the said 
accommodation and facilities shall be charged on the revenues 
“of the Dominion or, as the case may be, theProvince. . 


305A. (Omitted). - 
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306. Protection of Governor-General, Governor 
or Secretary of State.— (1) No proceedings whatsoever shall. 
lie in, and no process whatsoever shall issue from, any court im 
India against the Governor-General] or against the Governor of. 
a Province, whether in a personal capacity or otherwise, and. 
except with the sanction of the Governor-General no proceed- 
ings whatsoever shall lie in any court in India against any. 
person who bas been the GovernoreGeneral, His Majesty’s. 
Representative for the exercise of the functions of the Crown 
in ita relation with Indian States, the Governor of a Province,. 
or the Secretary of State in respect of anything done or omitted 
to be done by any of them during his term of office in: 
performance or purported performance of the duties thereof : 


Provided that nothing in this section shal] be construed. 
as restricting the right of any person to bring against the 


Dominion, or a Province, such proceedings as are ‘mentioned: 
in Chapter III of Part VII of this Act. 


{Subsection (2) (Omitted.)] 
307-310. (Omitted.) 


Interpretation 
311.'' Interpretation, &c.—[Sub-section (1) (Omitted.)]J; 


(2) In this Act. unless the context otherwise requires,. 
the following expressions have the meanings hereby respective- 
ly assigned to them, that is to say :— 


“agricultural income’ means agricultural income as- 
defined for the purposes of the enactments relating 
to Indian income-tax : 


“borrow” includes the raising of money by the grant: 
of annuities and “loan” shaJjl be construed 
accordingly ; 


“chief justice” includes in relation to a High Court a: 
chief judge or judicial commissioner, and “judge” 
includes an additiona) judicial commissioner ; 


(‘corporation tax’? means any tax on income, so far as. 
that tax is payable by companies and is a tax in 


the case of which the following conditions are- 
fulfilled :— 





1 For the meaning of “agricultural ticome”, see Hulas Narain Singh v.. 
Province of Bihar, (1942) ¥.C.R. 1, at p. 5, e¢ seq. 


By virtue of 8. 328 of the Act, sub-section (6) of s. 811 enables the. 
Governor-General by an ordinance to take away the jurisdiction and powers o 
any High Oourts. King Emperor v. Besxoari Lal Sarma and others, (1948 
F.0.R. 96. Confirmed on appeal by Privy Counoi], (1945), F.O.R. 161 (P.C.), 


? 
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(a) that it jg not chargeable in respect of agricultural 
income ; 


(b) that no deduction in respect of the tax paid by 
companies is, by any enactments which may 
apply to the tax, authorised to be made from 

« dividends pavable by the companies to indi- 
viduals ; 


(c) that no provision exists for taking the tax so paid 
into account in computing for the purposes of 
Indian income-tax the total income of individuals 
receiving such dividends, or in computing the 
Indian income-tax payable by, or refundable to, 
such individuals. 


“corresponding Province” means in case of doubt such 
Province as may be determined by the Governor- 
General to be the corresponding Province for the 
particular purpose in question ; 


“debt” includes any liability in respect of any obli- 
gation to repay capital sums by ‘way of annuities 
and any liability under any guarantee, and ‘debt 
charges” shall be construed accordingly ; 


“estate duty’’ means a duty to be assessed on or by 
reference to the principal value, ascertained in 
accordance with such rules as may be prescribed 
by or under the Dominion or Provincial laws rela- 
ting to the duty, of all property passing upon death 
or deemed under the provisions of the said laws, so 
to pass ; 


“existing law’? means any law, ordinance, order, bye- 
law, rule or regulation passed or made before the: 
establishment of the Dominion by any legislature, 
authority or person in any territories which were 
for the time being comprised in British India, 
being a legislature, authority or person having 
power to make such a law, ordinance, order, bye- 
law, rule or regulation ; 


“goods” includes all materials, commodities, and 
articles ; 


“guarantee” includes any obligation undertaken before 
the commencement of Part II[ of this Act to make 
payments in the event of the profits of an under- 
taking falling short of a specified amount ; 
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“High Court’? does not, except where it is expressly so 
provided, include a High Court in an Acceding 
. State ; 


“Local Government” means any such Governor in 
Couneil, Governor acting with ministers, Lieute- 
nant-Governor in Council, Lieutenant-Governor or 
Chief Commissioner as was at the relevant time a 
Local Government for the purposes of the Gov- 
ernment of India Act or any Act repealed by that 
Act, but does not, save where the context other- 
wise requires, include any !ocal Government in 
Burma or Aden ; . 


“‘pension’”’ in relation to persons in or formerly in the 
service of the Crown 1 means a pension, whether 
contributory or not, or any kind whatsoever pay- 
able to ir in respect of any such person, and in- 
cludes retired pay so payable, a gratuity 80 pay- 
able and any sum or sums so payable by way of 
the return, with or without interest thereon or any 
other addition thereto, of subscriptions to a 
provident fund ; 


é . 
““pleader” includes advocate ; 


“Provincial Act” and ‘Provincial law” mean, subject 
to the provisions of this section, an Act passed or 
law made by a Provincial Legislature established 
under this Act ; 


“public notification” means a notification in the Gazette 
of India or, as the case may be, the official Gazette 
of a Province ; 


é e,e . 
‘securities’ includes stock ; 


“taxation” includes the imposition of anv tax or impost 
whether general or local or special, and “‘tax’’ 
shall be construed accordingly ; 


é . . . ¢ 
‘tax on income” includes a tax in the nature of an 
excess profits tax ; 


é ry . . . 
“railway”? includes a tramway not wholly within 
@ municipal area ; 


“federal railway” does not include an Indian State 
railway but, Save as aforesaid, includes any railway 
not being a minor railway ; 





1 Words “in India, Burma or Aden” Omitted by India (Prov. Cons.) 
Order, 1947. 
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of repeals, this repeal shall not affect any 
appointment made under any enactment so re- 
pealed to any office, and any such appointment 
shall have effect as if it were an appointment to- 
the corresponding office under this Act or the 
Government of Burma Act, 1935. 


In a case turning on the validity of the Hindu Women’s Rights to| 
Property Act, it was contended that on the coming iuto force of the} 
Government of India Act. 1985, all incomplete measures of legislation under 
the previous Government of India Act lapsed. The Federal Court held that 
even if the theory of repea! and re-enactment was applicable, s. 88 (2) of the; 
Interpretation Act would cure any possible invalidity on that score as] 
the Legislative Assembly had passed the Hindu Women’s Rights to Property 
Bill before the repeal. under s. 321 came into force. Umayal Achi v.. 
Lakshmi Achi, (1945) F. C. BR. J. 
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: SCHEDULES. 


(As adapted ar@ modified by the Prov. Cons. Orders.) 
FIRST SCHEDULE. 
[ Omitted J. 
SECOND SCHEDULE. 
[ Omitted ]. 
THIRD SCHEDULE. 


Provisions as to Governor-General and Governors 
of Provinces. 


1. There shall be paid to the Governor-General and: 
tothe Governors of the Provinces the following annual 
salaries, that is to say: — 


The Governor-General 250,800 rupees 
The Governor of a Province 66,000 _—i 


Provided that the annual salary payable to any: 
person who having been the Governor of a_ Province 
immediately before the 15th day of August, 1947, conti- 
nues to be the Governor of that Province, shall be the. 
same as before that date. 


2. There shall be paid tothe Governor-General and 
to the Governors such allowances for expenses in respect 
of equipment and travelling upon appointment and such: 
allowances during their terms of office as may from time 
to time be fixed, as respects the Governor-General by Act 
of the Dominion Legislature, and as respects Governor: 
by order of the Governor-General, and such provision 
shall be made for enabling the Governor-General and the 
Governors to discharge conveniently and with dignity the 
duties of their offices as may be so determined. 


3. While the Governor-General or a Governor is. 
‘absent on leave, he shall in lieu of his salary be entitled 
to such leave allowance as may be fixed by such an Act,. 
or, as the case may be, an order as aforesaid. 


4. There shall be granted to and in respect of the 
Governor-General and the Governor of every Province 
such customs privileges as may be specified by such an 
Act, or, as the case may be, an order as aforesaid. 


5. While any person appointed to act as Governor- 
General or as a Governor is so acting, he shall be entitled 
to the same salary and, save as may be otherwise provi- 
ded by such an Act, or, as the case may be, an order as. 
aforesaid, the same allowances and privileges as the 
Governor-General or that Governor. 
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6. Any sums required to give effect to the provisions 
of this Schedule shall, in the case of the Governor-Gene- 
ral or a person acting as such, be paid out of and charged 
on the revenues of the Dominion and,in the case ofa 
Governor ora person acting as such, be paid out of and 
.charged on the revenues of the Province. 


7. Until other provision is made by Act of the 
Dominion Legislature, the Governor-General shall be 
-entitled to the same allowances and privileges as he was 
-entitled to immediately before the date of the establish- 
aes of the Dominion under the rules and orders then in 
orce. 


FOURTH SCHEDULE. 
Forms of Oaths or Affirmations. 
(Sections 67, 200, 220.) 

] 


Form of oath or affirmation to be taken or made by 
a member of a Legislature: — 


“I, A.B., having been elected (or nominated or appo- — 
inted) a member of this Council (or Assembly), do sole- 
mnly swear (or affirm) that I will bear true faith and 
allegiance tothe Constitution of India as by law esta- 
blished, and that I will faithfully discharge the duty upon 
which I am about to enter.” 


2 
Form of Judicial oath or affirmation: — 


‘I, A.B., having been appointed Chief Justice (or a 
judge) of the Court do solemnly swear (or 
affrm) that I will bear true faith and allegiance to the 
Constitution of India as by law established and that I: 
will faithfully perform the duties of my office tothe best 
of my ability, knowledge and judgment.” 


FIFTH SCHEDULE. 
(Sectton 61.) 
Composition of Provincial Legislatures. 
General qualtfication for Membership, 


1. A person shall not be qualified to be choszn to filla 
seat in a.Provincial Legislature unless he— 


(a) is a British subject or the Ruler or a subject of an 
Indian State which has acceded tothe Domi- 
nion or, if it isso prescribed with respect to 
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any Province, the Ruler or a subject of any pre- 
scribed Indian State ; and 


(>) is, in the case of a seat in a Legislative Assembly,. 
not less than twenty-five years of age, and in 
the case of a seat ina Legislative Council, not 
less than thirty years of age ; and 


(c) possesses such, if any, of thefother qualifications 
specified in, or prescribed under, this Schedule as 
may be appropriate in hisicase. 


2. Upon the expiration of the term for which he is. 
chosen to serve as a member of a Provincial Legislature, a 
person, if otherwise duly qualified, shall be eligible to be 
chosen to serve for a further term. 


Legislative Assemblies. 


3. The allocation of seats in Provincial Legislative 
Assemblies shall be asshown in the relevant Table of 
Seats appended to this Schedule. 


4, Inthe Legislative Assembly of each Province speci-. 
fied in the first column of the Table of Seats there shall be 
the number of seats specified in the second column oppo- 
site to that Province, and of those seats— 


(i) the number specified in the third column shall be 
general seats. of which the number specified in 
the fourth column shall be reserved for members 
ot the scheduled castes and, in the case of Bombay,,. 
seven shall be reserved for Marathas ; 


(ii) the numbers specified inthe next nine columns. 
shall be the numbers of seatsto be filled by 
persons chosen to represent respectively —(a) 
backward areas and backward tribes ; (0) the Sikh 
community; (¢) the Muhammadan community ; 
id) the Anglo-Indian community; [(e) omitted.]; 
(f) the Indian Christian community ; (9) the 
interests of commerce, industry, mining and plan- 
ting; (2) landholders; (+) universities; and (j) 
the interests of labour ; and 


(iit) the numbers specified in the last five columns 
shall be the numbers of seats (being either gene- 
ral seats, Sikh seats, Muhammadan seats, Anglo- 
Indian seats or Indian Christian seats) reserved 
for women. | 


5. A Province, exclusive of any portion thereof which 
the Governor General may by order declare unsuitable 
foc inclusion in any constituency or in any constituency 
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ty women shall be chosen in territorial constituencies 
‘which shall be either— 


(a) constituencies formed under paragraph five of 
this Schedule ; or 


“(6) constituencies specially formed for the purpose of 
electing women members. 


9, The provisions of the Sixth Schedule to this Act 
-shall have effect with respect to the persons who are 
entitled to vote at elections in the territorial constitue- 
ncies mentioned in paragraphs five and eight of this 
Schedule. 


10. In a Province in which any seats are to be filled by 
representatives of backward areas or backward tribes, 
representatives of commerce, industry, mining and plan- 
ting, representatives of landholders, representatives of 
universities or repres2ntatives of labour, persons to fill 
those seats,and in Bihar the person to fill the Indian 
Christian seat, shall be chosen in such manner as may be 
preseribed : 


Provided that in a Province in which any seats are to 
‘be filled by representatives of back ward areas or backward 
tribes some or all of those seats may, if it is so prescribed, 
be treated inthe prescribed manner as additional general 
pe to be reserved for representatives of such areas or 
tribes. 


11. (Omitted). 


12. Aperson shall not be qualified to be chosen to fill 
_a seat in the Legislative Assembly of a Province unless— 


(2) in the case of a seat to be filled by a woman, by 
an Indian Christian, by a representative of back- 
ward areas or backward tribes, by a representative 
of commerce, industry, mining and planting, by a 
representative of universities or by a representa- 
tive of labour, he possesses such qualifications as 
may be prescribed ; and 

(d) in the case of any other seat, he is entitled to vote 
in the choice of a member to fill that seat or any 
othersseat cf a similar class in that Province, 


Legislative Councils. 
13. The allocation of seats inthe Legislative Councils 
-of Provinces having such Councils shall be as shown in the 
relevant Table of Seats appended to this Schedule. 


14. Inthe Legislative Council of each Province spe- 
ified inthe first column of theT able ofSeats there shall be 


160 Constitution of Dominion of Ind:a. 


the number of seats specified in the second column oppo 
site to that Province, and of those seats— 


(a) the number specified in the third column shall be- 
general seats : 


(5) the numbers specified in the fourth and fifth 
columns shall be seats to be filled by persons cho- 
sen to represent respectively the Muhammadan 
community and the Indian Christian (community; 


(c) the number specified in the sixth column shall 
be seats to be filled by persons elected by the mem- 
bers of the Legislative Assembly of the Province 
In accordance with the system of proportional 
representation by means of the single transfer- 
able vote ; and 


(qd) the number specified in the seventh column 
shall be seats to be filled by persons chosen by the 
Governor. 


15. A Province, exclusive of any portion thereof which 
the Governor-General may: by order declare unsuitable 
for inclusion in any constituency or in any constituency of 
any particular class, shall be divided into territorial consti~ 
-tuencies— 


(i) for the purpose of electing persons to fill the 
general seats ; 


(ii) for the purpose of electing persons to fill the 
Muhammadan seats; 


(iii) (Omitted.) 


(iv) forthe purpose of electing persons to fill the 
Indian Christian seats, if any, 


or, if as respects any class of constituency it is so prescri- 
bed, may form one territorial constituency. 


In the case of each such class of constituency as afore- 
said the total number of seats available shall be distri- 
buted between the constituencies by the assignment of 
one or more of those seats to each consituency. 


16. At anelection in aconstituency to fill a general 
seat, persons entitled tovote in a Muhanfmadan consti- 
tuency or an Indian Christian constituency shall not be 
entitled to vote. 


In the case of a Muhammadan constituency, or an 
Indian Christian constituency no person shall be entitled 
to vote who isnot, as the case may be, a Muhammadan,,. 
_oran Indian Christian., 
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17. The qualifications entitling a person to vote in 
territorial constituencjes at elections of members of a 
Provincial Legislative Council, and the qualifications 
to be possessed by members of such Councils, shall be 
such as may be prescribed. 


18. The term of office of a member of the Legislative 
Council of a Province, otherthan a member chosen to fill a 
casual vacancy,shall,be nine years, but upon the first consti- 
tution of the Council the Governor shall make by order 
such provision as he thinks fit, by curtailing the term of 
office of some cf the members then chosen, for securing 
that, as nearly as may be, one-third of the members hold- 
ing seats of each class shall retire in every third year 
thereafter. 


A member chosen to fill a casual vacancy shall be 
chosen to serve for the remainder ot his predecessor's 


term of office. 


General. 


19. In the fcregoing provisions of this Schedule the 
following expressions have the meanings hereby assigned 
to them, that is to say,— 


‘a European’ means a person whose father or any 
of whose other male progenitors in the male 
line is or was of European descent and who is 
oe a native of [ndia or Pakistan or any Indian 

tate; 


‘an Anglo-Indian’ means a person whose father or 
any ot whose other male progenitors in the 
male line is or was of European descent but 
who is a native of India, Pakistan or an Indian 
State ; 


‘an Indian Christian’ means a person who professes 
any form of the Christian religion and is not 
a European or an Anglo-Indian ; 


‘the scheduled castes’ means such castes, races or 
tribes or parts or groups within castes, races 
or tribes, being castes, races, tribes, parts or 
groups which appear to the Governor-Generak 
to correspond to the classes of persons former- 
ly known as “the depressed classes’ as the 
Governor-General may by order specify: 
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‘backward areas” and “backward tribes” mean res- 
pectively such areas and tribes as the Governor 
General may from time to time by order 
declare to be areas and tribes to which a 
special system of representation is more 
appropriate ; and 


“prescribed” means prescribed by order of the 
Governor-General or, so far as regards any 
matter which under this Act the Provincial 
Legislature or the Governor are competent to 
regulate, prescribed by an Act of that Legis- 
lature cr by arule made under the next succee- 
ding paragraph. 


For the purposes of this paragraph, a person shall be 
deemed to be a native of India or Pakistan or an Indian 
State if, and only if, he is a person domiciled in India, 
Pakistan or an Indian State and bornof parents habitu- 
ally resident in the territories comprised therein and not 
established there for temporary purposes only. 


20. In so far as provision with respect to any matter is 
not made by this Act or by order of the Governor- 
‘General or, atter the constitution of the Provincial Legis- 
lature, by Act of that Legislature (where the matter is 
one with respect to which that Lagislature is competentto 
make laws), the Governor may make rules for carrying 
into effect the foregoing provisions of this Schedule and 
the provisions of the Sixth Schedule and securing the due 
constitution of the Provincial Legislature and in parti- 
cular, but without prejudice to the generality of the fore=- 
foing words, with respect to-— 


(i) the notification of vacancies, including casual 
vacancies, and the proceedingsto be taken for 
filling vacancies ; 


(ii) the nomination of candidates ; 


4iii) the conduct of elections, including the appli- 
cation to elections of the principle of propor- 
tional representation by means of the single 
transferable vote, and the rules to regulate elec- 
tions where certain of the seats to be filled are 
reserved for members of the scheduled classes, 
or in the case of Bombay for Marathas, or where 
certain of the seats allotted to any community 


must be held by a woman or by a specified type 
of landholder ; 
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div) the“expenses of candidates at elections ; 


; oe. + * 
(v) corrupt practices'and other offences at or in 
connection with elections. 


(vi) the decision of doubts arising out of or in conne- 
ction with elections ; and 


{vii) the manner in which the rules are to be carried. 
into effect. 


TABLE OF SEATS 


PROVINCIAL LEGISLATIVE ASSEMBLIES 
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In Bombay seven of the General Seats shall be reserved for Marathas. 
In Assam and Orissa the Seats reserved for women shall be non-communal seats. 
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SIXTH SCHEDULE] 
Schedule 5 (9). 
Provisions as to Franchise, 
Part I. 

General. 

1. There shall be an electoral roll for every territo- 
rial constituency and no person who is not, and, except as- 
expressly provided by this Schedule, every person who is,. 
for the time being included in the electoral roll for any 

- such constituency shall be entitled to vote in that consti- 
tuency. 


2. The electoral rolls for the territorial constituen- 
cies shall be made up and from time to time in whole: 
or in part revised by reference to such date, in this Sche- 
dule referred to as ‘the prescribed date,” as may be 
directed in each case by the Governor. 


3. No person shall be included inthe electoral roll. 
_-for any territorial constituency unless he has attained 
the age of twenty-one years and is either— 

(a) a British subject; or 

(b) the Ruler or a subject of an Acceding State; or 

(c) if and so far as it is so prescribed with respect to: 
any Province. and subject to any prescribed 
conditions, the Ruler or a subject of any other: 
Indian State. 


4. No person shall be included in the electoral roll 
for, or vote at any election in, any territorial constituency: 
if he is of unsound mind and stands so declared by a 
competent court. | 


5. No person shall be included in the electoral roll 
for a Sikh constituency, a Muhammadan constituency, an. 
Anglo-Indian constituency, or an Indian Christian 
constituency unless he is a Sikh, a Muhammadan, an 
Anglo-Indian, or an Indian Christian, as the case may be. 


6. No person whois or is entitled to be included in 
the electoral roll for any Sikh constituency, Muhammadan: 
constituency, Anglo-Indian constituency, or Indian 
Christian constituency in any Province shall be included 
inthe electoral roll fora general constituency in that 
Province: 

Provided that this paragraph shall not apply in 
relation to the general seats reserved for women in Assam 
and Orissa or the constituencies for the election of persons. 
to fill those seats. 
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7. No person skall in any Province vote ata general 
election in more than one territorial constituency, and in 
each Province such provisions, if any, as may be prescribed 
in relation to that Province shall have effect for the 
purpose of preventing persons being included in the elec- 
toral roll for more than one territorial constituency in the 
Province. 


Provided that, in any Province in which territorial 
constituencies have been specially formed for the purpose 
of electing women members, nothing in this paragraph or 
in any such provisions shall prevent a person from being 
included in the electoral roll for, and voting at a general 
election in, one territorial constituency so formed and also 
one territorial constituency not so formed. | 


If a person votes in more than one constituency in 
contravention of this paragraph, his votes in each of the 
constituencies shall be void. 


8. No person shall be included in the electoral roll 
for, or vote at any election in, a territorial constituency 
if he is for the time being disqualified from voting under 
the provisions of any such Order in Council, Act of the 
Provincial Legislature crrules made by the Governor as 
may be made or passed under this Act with respect to 
corrupt practices and other offences in connection with 
elections, and the name of any person who becomes so. 
disqualified shall forthwith be struck off all the electoral 
rolls for territorial constituencies in which it may be 
included. 


9. No person shall vote at any election in any terri- 
torial constituency, if he is for the time being undergoing 
a sentence of transportation, penal servitude, or impri- 
sonment. 


10. The following provisions shall have effect with 
respect to the enfranchisement ot women in respect of the 
qualifications of their husbands— 


(a) a woman who, atthe date of the death of her 
husband, is included in an electoral roll for a 
territorial constituency by virtue of his qualifi- 
cations shall, notwithstanding anything in the 
subsequent provisions of this Schedule, continue 
to be onthe roll for that constituency unless 
she remarries or becomes disqualified under the 
foregoing provisions of this Schedule for inclusion 
in that roll; 
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(6) not more than one woman shall at any one time 
appear inthe electoral rolls forthe territorial 
constituencies in a Province in respect of the 
qualifications of any particular man and any 
question which ot several women is to be selec- 
ted for inclusion shall be determined in the 
prescribed manner: 


Provided that, if a woman who is entitled by virtue 
of sub-paragraph (a) of this paragraph to remain onthe 
roll of a territorial constituency changes her place of 
residence, then, if she so desires, she may, on any subse- 
quent revision of the roll, be transferred to the roll of such 
other territorial constituency as may be appropriate. 


11. For the purposes of this Schedule any property 
owned, held, or occupied or payment made by, or assess- 
ment made on, a person aS a trustee, guardian, adminis- 
trator Or receiver or in any other fiduciary capacity, shall, 
except as otherwise expressly provided inthis Schedule, 
be left out of account. 


12. This schedule shall have effect as if any refe- 
rence therein to a member of His Majesty’s naval, military 
cr air forces included a reference to a member of anv 
police force belonging to any Governor's Province or Chief 
Commissioner's Province the Royal Indian Naval Reserve, 
R.I.N.Volunteer Reserve, the Auxiliary Force (India),the 
Indian Territorial Force or the R.I.A.F. Volunteer Reserve, 
not being a member who has been dismissed or discharged 
for disciplinaryreasons: 


Provided that this paragraph shall not have effect 
in relation to any person by reason of his membership of 
the R.I.N. Reserve, the R.IL.N. Volunteer Reserve, the 
Auxiliary Force (India), the Indian Territorial Force or 
the RILA.F. Volunteer Reserve unless the period of his 
service either was of not less than four years or included 
actual service in the Royal Indian Navy or the Royal 
Indian Air Force or service in a part of the Auxiliary Force 
(India) or the Indian Territorial Force for the time being 
embodied in pursuance of a notification issued by the 
Governor-General in Council and published in the Gazette 
of India. 


13.—(1) In this Schedule, except where the context 
otherwise requires— 


“territorial constituency’ means one of the territo- 
rial constituencies mentioned in paragraphs 
five andeight of the Fifth Schedule to this 
Act; 
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“Anglo-Indian,” “Indian Christian” and “scheduled 
castes” have the same meanings respectively 
as they” havein the Fifth Schedule to this 
Act: 

“Indian Christian constituency’ does not include 
any constituency which may be formed for 
choosing persons to fill the Indian Christian 
seat in Bihar; 

“person” does not include a body of persons; 


“prescribed.” except inthe phrase “the prescribed 
date,’ has the same meaning as in the Fifth 
Schedule to this Act; 


“previous financial year,” “previous Bengali year’ 
and “previous Fasli year’ mean, respectively, 
the financial year, the Bengali year, and the 
Fasli year immediately preceding that in 
which the prescribed date falls: 


“house” and “building” include, respectively, a 
part of a house or building separately occupied 
as a dwelling or for the purposes of any trade, 
business, or profession; 


by ® 9 ® 7 e 
literate’ means, in relation to any person, able to 
read and write in some language or dialect 
selected by him, being a language or dialect in 
common use in some part of India; 


“cantonment” means acantonment for the pur- 
poses of the cantonments Act, 1924, and “can- 
tonment record’ means a record prepared 
under that Act. 


(2) Any reference in this Schedule to “urban cons- 
tituencies”’ or ‘rural constituencies” shall be construed as 
a reference to such territorial constituencies as may be 
classified as urban or rural constituencies, respectively by 
the Government of India (Provincial Legislative Assem- 
blies) Order, 1936, or an Act of the Provincial Legis- 


lature. 


Provided that any such order in Council or Act 
may direct that any Anglo-Indian constituency or Indian 
Christian constituency shall be deemed to be an urban 
constituency for some purposes and a rural constituency 
for other purposes. 

(3) Any reference in this Schedule to persons 


assessed to income tax in any financial year shall be 
deemed toinclude a reference to any partner ina firm 
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assessed to income tax in that year if his share of the 
firm’s income on which income tax was so assessed is 
certified in the prescribed manner to have been not less 
than the minimum on which the tax is leviable. 


(4) If any question arises under this Schedule 
whether any person is or is net a Sikh, he shall be deemed: 
to be a Sikh if and only if he makes inthe prescribed 
ae a declaration inthe prescribed form that he is 
a Si 


(5) Any reference in this Schedule to a retired, 
pensioned or discharged member, or toa retired pensioned 
or discharged officer, non-commissioned officer or soldier 
of any force shall be deemed not to include a reference 
to any person who has been dismissed or aisrcuateee 
from that force for disciplinary reasons. 


(6) Any reference inthis Schedule to all or any or 
the provisions ot any Indian Act shall be construed asa 
reference to those provisions as amended by or under any 
other Act or, if those provisions are repealed and re- 
enacted with or without modification, to the provisions. 
so re-enacted. 

PART LI. 
MADRAS. 
General requirement as to residence. 


1. No person shall be qualified to be included in the 
electoral roll for a territorial constituency unless he has 
re sided in a house in the constituency for a period of not 
less than one hundred and twenty days in the previous. 
financial year. 


A person is deemed to reside in a house if he some- 
times uses it as a sleeping place and a person is not 
deemed to cease to reside ina house merely because he. 
is absent from it or has another dwelling in which he 
resides, if he is at liberty toreturn tothe house at any 
time and has not abandoned his intention of returning. 


Qualifications dependent on taxation. 


2. Subject to the provisions of Part I of this Schedule: 
and to any overriding provisions of this Part of this Sche- 
dule, a person shall be qualified to be included in the 
electoral roll for any territorial constituency if in the 
previous financial year he— 

(a) paid tax under the Madras Motor Vehicles. 
Taxation Act, 1931, for the whole of that: 
year; or 
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(b) paid for both the half years of that year toa 
municipality, local board or cantonment autho- 
rity in the Province profession tax under the 
Madras City Municipal Act, 1919, the Madras. 
District Municipalities Act, 1920, the Madras: 
Local Boards Act, 1920, or the Cantonments. 
Act, 1924; or 


(c) paid for both the half years of that year toa 
municipality or cantcnment authority in the 
Province property tax under any of the said: 
Acts; or 


(a) paid for the half years of that year house: tax 
under the Madras Local Boards Act, 1920; or 


(e) occupied as sole tenant throughout that year a 
house in respect of which property tax or 
house tax has been paid for both the half: 
years of that year under any of the Acts men- 
tioned in this paragraph; or 


(f) was assessed to income tax. 


Qualifications dependent on proverty, &c. 


3. Subject as aforesaid, a person shall also be qualified 
to be included in the electoral roll fcr any territorial 
constituency if he— 


(a) was on the last day of the previous fasli year 
a registered landholder, inamdar, ryotwari 
pattadar or occupancy ryot under the Madras. 
Estates Land Act, 1908; or 


(b) wasin and for the previous faslt year assessed 
to ground rent payable to the Government of 
the Province; or 


(c) was throughout the previous fasli year a 
kanamdar or kuzhikanamdar or the holder of a 
kudiyiruppu cr a verumpattamdar having 
fixity of tenure, each of these terms having 
the meaning assigned to itin the Malabar 
Tenancy Act, 1929; or 


(d) was throughout the previous fasli year a mort-: 
gagee with possession or lessee, under a regis- 
tered instrument, of immovable property in 
the Province (other than house property ) 
of anannual rent value, in the case of an 
urban constituency, of not less than one hun- 
dred rupees, and, in the case of a rural consti-- 
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tuency of not less than fifty rupees. 


4.—(1) Sub-paragraph (a) of the last preceding para- 
graph shall not apply in relation to registered joint 
landholders, registered joint inamdars. registered joint 
ryotwari pattadars or registered joint occupancy ryots, 
but in relation to such persons ( being persons so regis- 
tered on the last day of the previous fasli year) the 
following provisions of this paragraph shall have effect. 


_ (2) Where the joint holding of any Joint landholders 
or joint holders of a whole-inam village is of an annual 
rental of one thousand rupees or upwards. then, subject to 
the provisions of Part I of this Schedule and to any over- 
riding provisions of this Part of this Schedule, one regis- 
tered joint holder for every complete five hundred rupees 
of the annual rental of the joint holding shall be qualified 
to be included in the electoral roll of the appropriate 

territorial constituency. 


(3) Where the annual assessment, rent or kist of the 
joint holding of joint holders of a minor inam, a ryotwari 
patta or an estate patta is one hundred rupees or upwards, 
then, subject as aforesaid, one registered Joint holder for 
every complete fifty rupees of the annual assessment, rent 
or kist shall be qualified to be included in the electoral 
roll of the appropriate territorial constituency. 


(4) In other cases, one of the registered joint holders 
shall, subject as aforesaid, be qualified to be included in 


the electoral roll of the appropriate territorial consti- 
tuency. 


(5) The registered holders to be included under this 
paragraph in an electoral roll in respect of a joint holding 
shall be those nominated in an application in that behalf, 
signed by a majority of the registered joint holders. 


Qualification by reason of guardianship. 


5. Subject as aforesaid, «a person shall also be quali- 
fied to be included in the electoral roll for any territorial 
_constituency if he is on the prescribed date the guardian 
of a minor who by virtue of the foregoing provisions of 
this Part of this Schedule would have been entitled to be 
included in the electoral roll forthat constituency if he 
were of full age and satisfied the requirements of para- 
‘graph one of this Part o! this Schedule. 3 
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Qualification by reason of literacy. 


6. Subject as aforesaid, a person shall also be qualified 
to be included in the electoral roll tor any territorial 
constituency if he is proved inthe prescribed manner to 
be literate. 


Qualification by reason of service in His Majesty's Forces, 


7. Subject as aforesaid, a person shall also be quali- 
fied to be included in the electoral roll for any territorial 
constituency if he isa retired, pensioned or discharged 
member His Majesty's Naval, Military or Air forces 


Addstional qualifications for women. 


8. Subject as aforesaid, a person who is a woman 
shall also be qualified to be included in the electoral roll 
tor any territorial constituency— 


(a) if she is the pensioned widow or the pen- 
sioned mother of a person who was amem- 
ber of His Majesty's Naval, Military or Aur 
forces; Or 


(6) if her husband possesses the qualifications 
requisite torthe purpose of this paragraph. 


9. A husband shall be deemed to possess the quali- 
fications requisite for the purposes of the last preceding 
paragraph it he either— _ 


(a) was assessed in the previous financial year to 
income tax ; Or 


(5) is a retired, pensioned or discharged mem- 
ber of His Majesty's Naval, Military or Air 
forces; or 


(c) occupied for not less than six monthsin the 
previous financial year a house in the City of 
Madras the annualrent value whereof was not 
less than sixty rupees, not being a house in 
any military or police lines ; or 

(d) was assessed in the Province in the previous 
financial year to tax on companies ; or 


(e) was assessed in the province inthe previous 
financial year to an aggregate amount of not 
less than three rupees in respect of either 
or both of the following taxes, namely, pro- 
perty tax or profession tax ; or 


(f) was onthe last day of the previous fasli year 
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registered as aryotwari pattadar or an inam- 
dar of land the annual rent value whereof 
is not less than ten rupees: or 


(g) held throughout the previous fasli yeara 
ryotwari pattadar or an inamdar a registered 
lease of land the annual rent value whereof 
is not less than ten rupees; or 


(h) was on the last day of the previous fasli 
year registered jointly with the - proprietor 
under section fourteen of the Malabar Land 
Registration Act, 1895, as the occupant of 
land the annual rent value whereof is not 
less than ten rupees ; or 


(+) was on the last day of the previous fasli 
year a registered landholder holding an 
estate the annual rent value whereof is not 
less than ten rupees; or 


(j) held on the last day of the previous fasli 
year asryot, orastenant under a landholder, 
land the annual rent value whereof is not 
less than ten tupees. 


Special qualification fur Scheduled Castes, 


9A. Subject to the provisions of Part I of this 
‘Schedule and to any overriding provisions of this Part 
-of this Schedule, a person who is a member of the 
scheduled castes ‘shall be qualified to be inclueed in the 
‘electoral roll for any territorial constituency if throughout 
the previous fasli year he occupied as owner or lessee 
a house in the municipality, a cantonment or an area 
‘subject to the jurisdiction of a local board, with an 
annual rent value of not less than eighteen rupees, or 
a house elsewhere with an annual rent value of not less 
than twelve rupees. 


Application necessary for enrolment tn certain cases. 


10. No person shall, by virtue of sub-paragraph (e) 
of paragraph two, sub- paragraph (c) or sub-paragraph (4) 
-of paragraph three, paragraph five, or parapraph six, 
of this Part of this Schedule, or by virtue 
of her husband being a_ retired, pensioned or dis- 
‘charged member of His Majesty's Naval, Military or 
Air forces be included in the electoral roll for any terri- 
torial constituency unless application is made in the 
‘prescribed manner by, or, if it itso prescribed, on behalf 
.of that person, that person be so included. 


e 
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General provistons as to joint property, &c. 


11—(1) Subject to the provisions of this paragraph, 
property held and payments made jointly by, and asses- 
ssments made jointly on, more than one person, shall be 


left out of account for the purposes of this Part of this 
Schedule. 


(2) Where any such property, payments or assess- 
ments would qualify a personifthey had been held or 
made by, or made on, him solely, then, subject to the 
provisions of Part I of this Schedule and to any over- 
riding provisions of this Part of this Schedule, one of 
those person shall be qualified in respect of the property, 
payment or assessment and that person shall be— 


(2) ifthe property is held, or the payments or 
assessments made, by oron a Hindu joint 
family, the manager thereof ; 


(6) ifthe property is held or the payments or 
assessments made by or on any other joint 
family, the member thereof authorised in that 
behalf by the family themselves ; 


(c) in any other case, the person authorised in 
that behalf by a majority of the persons by 


or on whom the property is held or the pay- 
ments or assessments made. 


(3) Nothing in this paragraph affects paragraph four 
of this Part of this Schedule, or the provisions of Part I 
of this Schedule relating to partners in firms assessed to 


income tax, 
Interpretation, d&c, 
12.- —(1) In this Schedule, in relation to Madras— 
‘estate’’ means an estate as defined in the 
Madras Estates Land Act, 1908; 
“fasli year’’ means a year ending on the thirtieth 
day of June; 


‘“landholder” means a person owning an estate 
or part of an estate and includes every person 
entitled to collect the rent of the whole or 
part of an estate by virtue o€ any transfer 
from the owner or his predecessor in title or 
of any order of a competent court, or of any 


provision of law ; 
rent value’ means the value as determimed in 


-46 


-_ 
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accordance with the provisions of section 
seventy-nine of the Madras Local Boards 
Act, 1920, with reference to the accounts of 
the previous fasli year or, in any case in which 
itis not possible so to determine the rent 
value, such value as appears to the registra- 
tion officer to be the rent value ; 


“tenant ” includes all persons who, whether per- 
sonally or by an agent, occupy a house or 
land under the owner or landholder or inter- 
mediate landholder, whether or not rent is 
paid to the owner, landholder or intermediate 
landholder, as the case may be, except that 
it does not include any person occupying a 
house in military or police lines rent free by 
virtue of any office, service or employment. 


(2) A person who is paying or is liable to pay the 
rent of a house shall be deemed to occupy it. 


(3) References in this Part of this Schedule to, or to 
the taxes payable in respect of, land or houses, relate 
exclusively to land or houses in the Province. 


PARY III, 
BOMBAY. 


General requirement as to rexidenc?, 


1. No person shall be qualified to be included in the 
electoral roll for a territorial constituency unless he satis- 
fies the requirement as to residence in relation to that 
constituency. 


For the purposes of this Part of this Schedule a 
person shall be deemed to satisfy the requirment as to 
residence— 


(a) in relation toa Bombay city constituency, if 
he has for a period of not less than one 
hundred aad eighty days in the previous 
tinancial year resided in a house in the city 
of Bombay or in the Thana mahal or the 
South Salsette taluka; 


[6) in relation toany other urban constituency, 
if he has for a period of not less than one 
hundred and eighty days in the previous 
financial year resided ina house in the con- 
stituency or within two miles of the bonndary 
thereof ; 
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(c) in the cage of arural constitueney, if he has 
for a period of not lessthan one hundred and 
eighty days in the previous financial year 
resided ina house in the constituency, or in 
a contiguous constituency of the same com- 
munal description : | 


Provided that a person shall be deemed to satisfy 
‘the requirement as to residence in relation to any 
Anglo-Indian territorial constituency if he has for a 
period of not less than one hundred and eighty days in 
in the previous financial year resided in a house in the 
Province. 


A person is deemed to reside in a house if he some- 
times uses it asa sleeping place, and a person is not 
deemed to cease toreside ina house merely because he 
is absent fromit or has another dwelling in which he 
resides, if he is at liberty to return to the house at any 
time and has not abandoned his intention of returning. 


Qualtfications dependent on taxation. 


2. Subject to the provisions of Part I of this 
Schedule andtoany overriding provisions of this Part 
of this Schedule, a person shall be qualified to be in- 
cluded in the electoral roll for any territorial consti- 
tuency, if he was assessed during the previous financial 
year to income tax. 


Qualifications dependent on Property. 


3. Subject as aforesaid a person shall also be quali- 
fied to be included in the electoral roll for any territorial 
constituency if he— 


(a) holds in his own right, or occupies as a tenant, 
alienated or unalienated land or land on 
talukdari tenure, being land in the consti- 
tuency assessed at, or of the assessable value 
of, not less than eight rupees land reve- 
nue ; or 


‘(b) is the alienee of the right of the Government 
to the payment of rent or land revenue 
amounting to not less than eight rupees in 
respect of alienated land in the consth 
tuency ; or 


(c) isa khot or sharer in a khoti village in the 
constituency, or a sharer in a bhagdari or 
narwadari village in the constituency, -and is 
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responsible for the payment of not less than 
eight rupees land revenue ; or 


(d@) occupies in the constituency’ as owner or 
: tenant a house or building, situate in the 
city of Bombay orin any municipal borough, 
municipal district, cantonment or notified 
area, and having at least the appropriate 
value. 
In sub-paragaraph (¢) of this paragraph, the expression 
“the appropriate value’ means— 

(i) in relation toa house or building situate within 
the city of Bombay, an annual renta! value of 
sixty rupees; 

(11) in relation to a house or building situate outside 
the city of Bombay but in an area in which a tax 
is based on the annual rental value of houses or 
buildings, an annual rental value of eighteen 
rupees ; . 


(iii) in relation to any other house or building, a capi- 
tal value of seven hundred and fifty rupees. 


_ Educational qualification. 


4, Subject as aforesaid, a person shall also be qualified: 
to be included in the electoral roll for any territorial cons- 
tituency if he is proved in the prescribed manner to have: 
passed the matriculation or school leaving examination of 
the University of Bombay, or an examination prescribed 
- as at least equivalent to either of those examinations, or, 
if it is so prescribed, any other prescribed examination, 
not lower than a vernacular final examination. 


Qualification by reason of service in His Majesty’s Forces, 


5. Subject as aforesid, a person shall also be qualified to 
be included in the electoral roll for any territorial consti- 
tuency if he is a retired, pensioned or discharged member 

of His Majesty's Naval, Military or Air forces. 


Additional qualification for women, 


6. Subject as aforesaid, a person who is a woman shall 
also be qualified to be included in the electoral roll for any 
territorial constituency— : 


* (@) ifshe is the pensioned widow or the pensioned 
mother of a person who was.a member of His 
Majesty's Naval, Military or Air Forces ; or 

(6) if she is shown in the prescribed manner to be 
literate ; or 
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(c) if her husband possesses the qualifications requi- 
site for the purposes of this paragraph. 


7. A husband ‘shall not be deemed to possess the quali- 
fications requisite for the rurposes of the last 
preceding paragraph unless he satisfies the require- 
ment as to residence in relation tothe constitue- 
ncy in question, but subject as aforesaid a husband 
shall be deemed to possess the said qualifications if- 


(@) inthe previous financial year, he was assessed to 
income tax; or 


(>) he is a retired. pensioned or discharged member 
of His Majsty’s Naval, Military or Air Forces or 


(c) in the constituency he holds in his own right, or 
occupies as tenant, alienated or unalienated land 
or land on talukdari tenure assessed at, or of the 
assessable value of, not less than sixteen rupees 
land revenue in the Panch-Mahals sub-division of 
the Broach and Panch-Mahals district or in the 
Ratnagiri district, or not less than thirty-two 
rupees land revenue elsewhere ; or | 


{d) he is the alienee of the right of the Government 
to the payment of rent or land revenue in respect 
of alienated land in the constituency amounting 
to not less than sixteen rupees in the Panch- 
Mahals sub-division of the Broach and Panch- 
Mahals district or in the Ratnagiri district and to 
not less than thirty-two rupees elsewhere ; or 


(©) he isa khot or sharer in a khoti village in the co- 
nstituency ora sharer in a bhagdari or narwadari 
village in the constituency and, in either case, is 
responsible for the payment, in the Panch-Mahals 
sub-division of the Broach and Panch-Mahals dis- 
trict or in the Ratnagiri district, of not less than 
sixteen tupees land revenue, and, elsewhere, of 
not less than thirty-two rupees land revenue or 


(f) he occupies as owner or tenant in the constituency 
a house or building situate in the city of Bombay 
or in a municipal borough, municipal district, can- 
tonment or notified area and having atleast the 
appropriate value. 


In sub-paragraph (/) of this paragraph, the expression 
“appropriate value’ means— 


(i) in relation ro a house or building in the city of 
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Bombay, an annual rental value of one hundred 
and twenty rupees; 


(ii) in relation to a house or building in the Panch- 
Mahals sub-division of the Broach and Panch- 
Mahais district cr the Ratnagiri district, situate 
in an area in which any tax is based on the 
annual rental value of houses or buildings, an 
annual rental value of twenty-four rupees ; 


(iii) in relation to any other house or building in the 
Panch-Mahals sub-divison of the Broach and 
Panch-Mahals district or the Ratnagiri district, a 
capital value of one thousand rupees; 


(iv) in relation toa house or building in any other area 
in which any taxis based on the annual rental 
value of houses or buildings, an annual rental value 
of thirty-six rupees ; and 

(v) in relation to any other house or building, a capi- 
tal value of one thousand five hundred rupees. 
Specia! quali fication for scheduled castes, 


8. Subject as aforesaid a person whois a member of 
the scheduled castes shall also be quilified to be included 
in the elecroral roll for any territorial constituency if 
either— 


(1) he is shown in the prescribed manner to be lite- 
rate ;or 


(6) he was at any time during the year ending on 
the thirty-first day of December next preceding 
the prescribed date a person actually performing 
in the Province the duties of an inferior village 
office, whether hereditary or not: 


Provided that a person who has been dismissed for 
misconduct and has not been re-employed shall not by 
virtue of sub-paragraph (+) of this paragraph be qualified 
to be entered in any electoral roll. 


A pplication necessary for enrolment in certain e1ses. 


9. No person shall by virtue of piragraph four or oif 
paragraph six of this Part of this Schedule be included n 
the electoral roll for any territorial constituency unless 
application is made in the prescriced manner by him or, 
if it so prescribed, on his behalf, that he should be so 
included 


Provided that, except in relation to the original pre- 
paration of electoral rolls and revisions thereof within 


: 
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three years from the commencement of Part III of this 
Act, this paragrfph shall, in relation to women qualified 
by virtue of their husbands’ qualifications, have effect 
only where the husband's qualification is that mentioned 
in sub-paragraph (5) of paragraph seven of this Part of 
this Schedule. 


Provisions as to joint property, &c, 


10.—(1) Subject to the provisions of this paragraph, 


any reference in this Part of this Schedule to land or 
other immovable property, or to rentor land revenue in 
respect of alienated land, shall, in relation to any persons. 
who are co-sharers in such land, property, rent or land 
revenue, be construed as a reference to the respective 
shares of those persons. 


(2) Where two or more persons occupy any house, the 
rental value of the house shall. in relation to each of 
those persons, be deemed to be the rental value thereof 
divided by the number of those persons. 


(3) Where property is owned, held or occupied, or 
payments are made, jointly by, or assessments are made 
jointly on, the members of a Joint family, and the pro- 
perty, payments or assessments would qualify a person if 
they had been owned, held. occupied or made by or on 
him solely, then, subject to the provisions of Part I of 
this Schedule and to any overriding provisions of this Part 
of this Schedule, one member of the family shall be qualli- 
tied in respect of the property, payment or assessment, and 
that person shall be, in the case of a Hindu Joint family, 
the manager thereof and, in other cases, the member 
authorised in that behalf by the family themselves. 


Save as atoresid, any property owned, held or occupied 
or payments made, jointly by or assessment made Jointly 
on, the members or a joint family shall be left out of 
account for the purposes of this Part of this Schedule. 


(4) Nothing in this paragraph affects the provisions of 
Part I of this Schedule relating to partners in firms asse- 
ssed to income tax. 

Interpretation, &c, 


11.—(1) In the Schedule, in relation to Bombay— 

“holder” means a person lawfully in possession of land, 
whether his possession is actual or not, and ‘ ‘hold” 
shall be construed accordingly ; 
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“tenant” means a lessee. whether holding under an 
instrument or under an oral agreement, and inclu- 
des a mortgagee of a tenant’s rights with posse- 
ssion, and, in relation to a house not situate in 
military or police lines, also includes any person 
occupying the house rent-free by virtue of any 
office, service or employment ; 


“Bombay city constituency” means a_ constituency 
comprising any part of the city of Bombay. 


(2) The value of any machinary, furniture or equip- 
ment contained in or situate upon any house or building 
shall not be included in estimating for the purposes of 
this Part of this Schedule the rental value or the capital 
value of the house or building. 


(3) In computing for the purposes of this Part of this 
Schedule the assessable value of any land, regard shall be 
had to the average rate of assessment on assessed land in 
the same village, or, if there is nosuch land inthe same 
village, the average rate of assessment on _ asse- 
ssed land in the nearest village containing assessed land. 


PART IV. 
WEST BENGAL. 


General requirement as to r2sidence. 


1.--‘1) A person shall not be qualified to be included 
in the electoral roll for any territorial constituency unless 
he has a place of residence in that constituency: 


Provided that— 


(a) inthe case of a Calcutta constituency, the 
provisions of this paragraph shall be deemed 
to be complied with in relation to any person 
it he has a place of residence in Calcutta and 
a place of business within the constituency: 


(b) (Omitted.) 


(2) In this paragraph ‘a place of residence” means a 
place where a person ordinarily and actually resides 
during the greater part of the year. 


Qualifications dependent on taxation. 


2. Subject to the provisions of Part I of this Schedule 
and to any overriding provisions of this Part of this Sche- 
dule, a person shall be qualified to b2 included in the 
electoral roll for any territorial constituency if he— 
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4a) has paid before the expiration of the previous 
year afty sum as tax under the Bengal ‘Motor 
Vehicles Tax Act, 1932, in respect of that 
year; Or 


(b) was assessed during the previous year to income 
tax; or 


(c) was during the previous vear entered in the 
municipal assessment book or licence register, 
or any o.her authorised register maintained 
by the corporation of Calcutta, as having paid 
in respect of that year either directly or in- 
directly any sum as consolidated rate, tax or 
licence fee to the corporation; or 


fd) has paid during and in respect of the previous 
year municipal or cantonment taxes or fees of 
not less than eight annas, or road and public 
works cesses under the Cess Act, 1880, of not 
less than eight annas, or Chaukidari tax under 
the Village Chaukidari Act, 1870, of not less 
than six annas, or union rate under the Bengal 
village Self-Government Act, 1919, of not less 
than six annas. 


Qualifications dependent on property. 


3. Subject as afcresaid, a person shall also be quali- 
‘fied to be included in the electoral roll of any territorial 
constituency if at any time during the previous financial 
or Bengali year he has occupied by virtue of his employ- 
ment a house in the Province the annual valuaticn of 
‘which is not less than forty-two rupees. 


In this paragraph “annual valuation” means the 
-annual rental of the house as ascertained from any ac- 
counts of the emplover of the person in question which 
-are required by or under any law to be regularly audited 
or, if the annual viluation is not so ascertainable, one- 
tenth of the annual remuneration received by the person 
In question forthe employment by virtue of which he 
occupies it. 

Educational Qualification. 


4. Subject as atoresaid, a person shall also be quali- 
fied to be included in the electoral roll for any territorial 
-constituency if he is proved inthe prescribed manner to 

have passed the matriculation examination of any pres- 
-eribed university, or an examination prescribed as at least 


te 
ee 
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equivalent to any such examination, or if it so prescribed, 
any other prescribed examination, not lower than a final 
middle school examination. 


Qualification by reason of Service in his Majesty's forces. 


9. Subject as aforesaid, a person shall also be qualified 
to be included in the electoral roll for any territorial 
constituency if he isa retired, pensioned or discharged 
member of his Majesty, Naval, Military or Air Forces. 


Additional qualifications for women. 


6. Subject as aforesaid, a person who is a woman shall 
also be qualified ro be included in the electoral roll for any 
territorial constituency if she is the pensioned widow or 
the pensioned mother of a person who was a member of 
His Majesty's Naval, Military, or Air Forces or if her 

usband possesses the qualifications requisite for the pur- 
poses of this paragraph or if she is shown in the prescribed 
manner to be literate: 


Provided that, in relation to the original preparation 
of electoral rolls and revisionsthereof within three years 
from the commencement of Part III of this Act, this 
Paragraph shall have effect as if the words ‘or if she is. 


shown in the prescribed manner to be literate’ were 
omitted therefrom. 


7. In relation to a Calcutta constituency, a husband 
shall be deemed to possess the qualifications requisite for 
the purposes of the last preceding paragraph if— 


(a) he was during the previous year entered in the 
municipal assessment book as the owner and 
occupier of any land or building in Calcutta 
separately numbered and valued tor assessment 
purposes at not lessthan one hundred and fifty 
rupees per annum, or as the owner or occupier of 
any land or building in Calcutta separately num- 
bered and valued for assessment purposes at not 
less than three hundred rupees per annum and 
paid during that year his share ot the consolidated 
rate on the land or building ; or | 

(6) he has paid during and in respect ot che previous 


year on his sole account and in his own name not 
less than twenty-four rupees either in respect of 
the taxes levied under Chapter XI, or in respect of 
the taxes levied under Chapter XII, ef the 
Calcutta Municipal Act, 1923; cr 
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(c) his name is entered in the municipal assessment 
book in respect ot any land or building in Calcutta 
in reszect of which not less than twenty-four 
rupees was paid in the previous year in respect of 
the consolidated rate. 


8. In relation to an urban constituency which is not a 
Calcutta constituency, a husband shall be deemed to- 
possess the qualifications requisite for the said puposes if, 
during and in respect of the previous year, he paid, in the 
municipality of Howrah, municipal taxes or fees of not 
less than three rupees, or, in any other municipal area or 
cantonment in the Province, municipal or cantonment 
taxes or fees of not less than one rupee, eight annas. 


9, In relation to a rural constituency, a husband shall 
be deemed to possess the qulifications requisite for the 
said purposes if, during and in respect of the previous year 
he paid not less than one rupee, eight annas in respect of 
municipal taxes or fees, or not lessthan one rupee in 
respect of road and public works cesses under the Cess 
Act, 1880, or not less than two rupees in respect of 
Chaukidari tax under the Village Chauktdari Act, 1870, or 
in respect of union rate under the Bengal Village Self- 
Government Act, 1919. 


10. In relation to any territorial constituency, a hus- 
band shall be deemed to possess the qualifications requisite 
for the said purposes if he either is a retired, pensioned 
or discharged member of His Majesty’s Naval, Military 
or Air Forces or was assessed inthe previous year to 
income tax, or paid before the expiration of the previous 
year ary sum as tax under the Bengal Motor Vehicles 
Tax Act, 1932, in respect of that year. 


Special provisions as to Darjeeling general constituency. 


11. Subject as aforesaid, a person shall also be qualified 
to be included in the electoral roll for any rural general 
constituency comprising any part of the Sadar, Kalimpong 
and Kurseong sub-divisions of the Darjeeling district if 
that person either— 


(7) has paid during and in respect of the previous 
year rent of not less than twenty rupees for 
any land in the Province situate in a municipal 
area or for any hired building in the Province 
or rent of not lessthantworupees for anyland in’ 
the Province not situate ina municipal area; or: 
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(4) is the wife of a person who, during and in respect 
of the previous year, has paid rent’ of not less 
‘than sixty rupees for any land in the Province 
situate in a municipal area or for any hired 
building in the Province, or rent of not less 
than six rupees for any land in the Province 
not situate in a municipal area. 


Application necessary for enrolment in certain cases. 


12. No person shall by virtue of paragraph three or 
‘paragraph four of this Part of this Schedule be included 
‘in the electoral roll of any territorial constituency, unless 


application is made in the prescribed manner by him, or, 


if it is so prescribed, on his behalf, that he should be so 
included. 


Special provisions as to Muhammadan women's co''stituency 


13. No man shall be included in the electoral roll for, 
or be entitled to vote at any electionin, any Muham- 
madan constituency specially formed for the election of 
pensons to fill the seats reserved for women. 


Interpretation, &c. 
14.—(1) In this Schedule, in relation to West Bengal— 


“Calcutta” meaas Calcutta as defined in paragraph 
11 of section three of the Calcutta Municipal 
Act, 1923 ; 


‘a Calcutta constituency’ means, subject to the pro- 
visions of this paragraph with respect to Anglo- 
Indian constituencies, or Indian Christian 
constituencies, a constituency which com- 
prises any part of Calcutta ; 


“previous year’ means the previous financial year or 
the previous Bengali year, whichever is appro- 
priate in the particular case ; 


“Bengali year’* means a year ending on the last day 
of the Bengali month of Chaitra. 


(2) Notwithstanding anything in this paragraph, an 
Order in Council delimiting territorial constituencies 
may provide thatany Anglo-[ndian constituency, or Indian 
Christian constituency comprising any part of Calcutta, 
shall, for allor any or the purposes of this Part of this 
Schedule, be deemed not to be a Calcutta constituency. 


_. (3) Where property is held or payments are made 
‘Jointly by, or assessn.ents are made jointly on, the meme 
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bers of a joint family, the family shall be adopted as the 
unit for deciding whether the requisite qualification 
exists, and if it.does exist the person qualified shall be, 
in the case of a Hindu joint family, the manager thete- 
of,and in other cases the member authorised in that 
behalf by the family themselves : | | 
Provided that this paragraph shall not apply where 
members of a joint family have separate accommodation 
and separate messing, and in any such case any reference 
in this Part of this S:hedule to any property, payment 
or assessment shall bz construed as a reference to each 
member’s share of th.? property, payment or assessment. 
PART VY. 
The United Province. 
General requirement 4s to residence. 


1.—(1) A person shall not be qualified to be inclu- 
ded inthe electoral roll for any territorial constituency 
unless he is resident in the constituency. 


(2) For the purposes of this Part of this Schedule a 
person shall be deemed to be resident in any area if he 
ordinarily lives in that area or miintains a dwelling 
house therein ready for occupation in which he occae . 
sionally dwells. 


Qualifications dependent on taxation. 


2. Subject to the provisions of PartI of this Sche- 
dule and to any overriding provisions of this Part of this 
Schedule, a person shall be qualitied to be included in 
the electoral for any territorial constituency 1f he— 


‘a) was assessed during the previous financial 
year to income tax ; or 


(tb) was,inanarea wholly or partly within the 
constituency in which a municipal tax is in 
force, assessed in the previous financial year 
to municipal tax on an income of not less 
than one hundred and fifty rupees per 
annum 


Qualifications dependent on property, 


3. Subject as aforesaid, a person shall also be quali- 
fied to be included in the electoral roll for any terri- 
torial constituency if he is the owner or tenant ofa 
house or building in the constituency the rental value 
whereof is not lest than twenty-four rupees per annum 
aor, in the case of a member of the Schedule castes, if he 
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is the owner ortenant of a house or a building in the 
constituency the rental value whereof is not less than 
twelve rupees per annum, 


4. Subject as aforesaid, a person shall also be quali- 
fied to be included in the electoral roll for any terri- 
torial constituency if he— 


(a) owns land in the constituency on which land 
revenue of not less than five rupees per 
annum is payable ; or 

(b) owns land in the constituency free of land 
revenue, if the land revenue nominally 
assessed on the land for determining the 
amount of rates payable in respect of the 
land, either alone or together with any land 
revenue payable by him as owner of other 
land in the constituency, amounts to not 
less than five rupees per annum ; or 


(c) isa tenant of land in the constituency in 
respect of which rent of not less than ten 
rupees per annum, or rent in kind equivalent 
to not less than ten rupees per annum, Is 
payable ; or 

(d) is an under-proprietor in Oudh of land in the 
constituency in respect of which under-pro- 


prietary rent of not less than five rupees per 
annum is payable ; or 


(e) in the case of a constituency comprising any 
pa't of the Hill Pattis of Kumaun, is resident 
in those Hill Pattis and, in the constiruency, 
either is owner of a fee simple estate in those 
Hill Pattis. or is assessed tothe payment of 
land revenue or cesses of any amount in those 
Hill Pattis, or is a Khaikar. 


Educational qualification, 


5. Subject as aforesaid, a person shall also be quali- 
fiede tobe included in the electoral roll for any terri- 
torial constituency if he is proved in the prescribed 
manner to have passedthe upper primary examination, 


Or an examinat:on which is prescribed as the equivalent 
thereof. 


Oualification by rea‘on of servicein His Majesty's forces. 


6. Subject as aforesaid, a person shall also be quali. 
fied to be included in the electoral roll for any terr:- 
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torial constituency if he is a retired, pensioned or dis- 
charged member of His Majesty’s Naval, Military or 
Air forces. 


Srecial provision as to Shilpkars inthe Hill Pattis 


of Kumaun. 


7. Subject as aforesaid, a person shall also be quali- 
fied to be included in the electoral roll for any territorial 
constituency comprising any part of the Hill Pattis of 
Kumaun if he is a Shilpkar resident in a village in 
those Hill Pattis and is in the prescribed manner select- 
ed and designated as their representative by the Shilp- 
kar familie sof that village. 


Additicnal qual:fications for women. 


8. Subject as aforesaid, a person who is a woman shall 
also be qualified to be included in the electoral roll for any 
territorial constituency — 


(a) if she is the pensioned widow or the pensioned 
mother of a person who was a member of His 
Majesty's Naval, Military or Air Forces; or 


(b) if she is proved inthe prescribed manner to be 
literate; or 

(c) if her husband possesses the qualifications requi- 
site for the purposes of this paragraph. 


9. In relation to any territorial constituency, a hus- 
band shall be deemed to possess the qualifications requi- 
sitetfor the purposes of the last preceding piragraph if— 


(fa) he 1s the owner or tenant of a house or 
building in the constituency, the rental value 
whereof is not less than thirty-six rupees per 
annum; or 


(b) was, in an area in which no house or building 
tax 1s in force, assessed in the previous year in 
the constituency to municipal tax on an 
income of not less than two hundred rupees 
per anoum; or 


‘c} owrs land in the constituency in respect of 
which land revenue amounting to not less 
than twenty-five rupees per annum is payable: 
or 


4d) owns land in the constituency free of land reve- 
nue, if the land revenue nominally as sessed 
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on the land for determining the amount of 
rates payable in respect thereof, either zlone 
or together with any land revenue payable 
by him as owner in respect of other Jand in 
the constituency, amounts to not less than 
twenty-five rupees per annum; or 


(e) isresident inthe Hill Pattis of Kumaun and, 
in the constituency, either owns a fee simple 
estate situate in those Hill Pattis or is assessed 
tothe puyment of land revenue or cesses of 


any amount in those Hill Pattis, or is a 
Khaikar; or 


(f) is. in the constituency, a permanent tenure 
holder or a fixed rate tenant as defined in the 
Agra Tenancy Act, 1926. or an under- proprie- 
tor or occupancy tenant as defined in the 
Oudh Rent Act, 1886, and is hable as such tor 
rent of not less than twenty-five rupees pe 
annum; or 


(g) holdsin the constituency asa tenant, land in 
respect of which a rent of not less than fifty 
rupees per annum ora rent in kind equivalene 
9 not less than fifty rupees per annum Is pay- 
able; or 


(h) was assessed in the previous financial year to 
income tax; or 


(:) isa retired, pens:toned or discharged member of 
His Majesty's Naval, Military or Air Forces. 


Application necessary fcr enrolment in certain cases. 


10.—(1) No person shall by virtue of paragraph five 
or sub-paragraph ‘a) or sub paragraph (0b) of paragraph 
eight of this Part of this Schedule, or by virtue of her 
husband being a retired, pensioned or discharged member 
of His MajJesty’s Naval. Military or Air Forces be included 
in the electoral roll for any territorial constituency unless 
application is made in the prescribed manner by, or if it 
is so prescribed, on behalf of, that person, that that person 
should be so included. 


(2) On the preparation of the original electoral roll 
for any rural constituency or on any revision of the elec- 
toral roll for a rural constituency within three years from 
the commencement of Part III of this Act, no person 
shall by virtue of her husband possessing any of the other 
qualifications requisite for the purposes of the said para-- 
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graph eight be included in the electoral roll unless appli- 

cation is made in the prescribed manner by her, or if it is- 
so prescribed, on her behalf, that she should be so. 
included. 


Interpretaiion, &c. 


—(1) In this Schedule, in relation tothe United 
Provinces— 


“owner” does not include a mortgagee or a lessee 
and | “own” shall be construed accordingly: 
“tenant’’ as respects any landin a rural area means 
a tenant as defined in the Agra Tenancy Act, 
1926, or the Oudh Rent Act, 1886, as the case 
may be, and does not include a sub-tenant, 
and as respects any house or building means a 
person who occupies it on payment of rent, 
or in the case of a house: not situate in mili- 
tary or police lines, a person who occupies it 
rent tree by virtue of any office, service or 
emplovment: 


“under proprietor” means an under-proprietor as 
defined in the Oudh Rent Act, 1886; 


“Khaikar” means a person recorded as such in the 
records of rights of land inthe Hill Pattis otf 
Kumaun: 


“building” means a building as defined in the 
United Provinces Municipalities Act, 1916: 


“rental value’’ means the value of a house or build- 
ing based on the amount of annual rent; 


“Municipal tax” and “house or building tax,” means 
the taxes respectively known by those names 
imposed under the United Provinces Munici- 
palities Act, 1916, the United Provinces Town 
Areas Act, 1914, ‘and the Cantonments Act, 
1924: 


“urban area” means a municipality or notified area 
as defined in subsection \9) of section two, and 
subsection (2) of section three hundred and 
thirty-seven of the United Provinces Munici- 
palities Act, 1916, or a town area as defined in 
the United Provinces Town Areas Act, 1914, 
or acantonment ; 


“yural area’’ means an area which is not an urban 
2; area. { 
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(2) Where property is held or payments are made 
‘jointly by, or assessments are made jointly on, the memb- 
ers of a joint family or joint tenancy, the family or tenancy 

shall be adopted as the unit for deciding whether under 
this Part of this Schedule the requisite qualification exists, 
and if it does exist, the person qualified shall be, in the 
case of a joint Hindu family, the manager thereof or.,if 
there is no manager, the member nominated in that behalf 
by the majority of the family, and in other cases the 
member nominated in that behalf by the family or 
tenancy concerned. 


Part VI. 
EAST PUNJAB. 
General requiremnts as to residence. 


1. No person shall be qualified to be included in the 
electoral roll fora territorial constituency unless he is 
resident in the constituency. 


For the purposes of this Part of this Schedule proof 
that a person ownsa family dwelling-house or a share 
in a family dwelling- house in a constituency and that that 
house has not during the twelve months preceding the 
prescribed date been let on rent either in whole or in part 
shall be sufficient evidence that that person is resident in 
the constituency. 


Qualifications dependent on taxation. 


2. Subject tothe provisions of Part I of this Sche- 
-dule and te any overriding provisions of this Part of this 
Schedule, a person shall be qualified to be included in the 
electoral roll for a territorial constituency if during the 
previous financial year either— 


(a) he was assessed to income tax, or was inthe 
Province assessed in respect of any direct 
municipal or direct cantonment tax to an 
amount of not less than fifty rupees; or 


(b) he was in the Province assessed to haisiyat or 
profession tax roan amount of not less than two 
rupees, or, in districts in which no such no such 
tax exists, toany other direct tax imposed 
under the Punjab District Boards Act 
to an amount of not less than two rupees. 


@ualificanons dependent on property, &c. 
3. Subject as aforesaid, a person shall also be qualie 
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fied to be included in the electoral roll for any territotial 
constituency if be either- 


(a) isthe owner of land inthe Province assessed 
to land revenue of not lessthan five rupees 
per annum: or 


(b) isa tenant with a right of occupancy as defined 
in Chapter II of the Punjab Tenancy Act, 
1887, in respect of land in the Province assess- 
ed to land revenue of not less than five rupees 
per annum; or 


(c) is an assignee of land revenue inthe Province 
amounting to not less than ten rupees per 
annum; or 


(d) is a tenant of not less than six acres of irrigated 
land in the constituency, or of not less than 
twelve acres of unirrigated land in the consti- 
tuency; or 


(e) has throughout the twelve months immedia- 
tely preceding the prescribed date owned 
immovable property in the Province of the 
value of not less than two thousand rupees or 
of an annual rental value of not less than 
sixty rupees; not being land assessed to land 
revenue; Or 


(f) has throughout the twelve months preceding 
the prescribed date occupied as tenant inthe 
constituency immovable property of an annual 
rental value of not less than sixty rupees, not 


being land assessed to land revenue; or 


(g) is a zaildar, inamdar, sufedposh or lambardar in 
the constituency: 


Provided that the provisions of sub-paragraph (d) of 
this paragraph shall b2 deemed to be complied with in the 
case of a person who isthe tenant of bothirrigated and 
unirrigated land in the constituency ifthe sum of the 
area of that irrigated land and half the area of that unirri- 
gated is not less than six acres. 


Educational Qualification. 


4, Subject as aforesaid, a person shall also be quali- 
fied to be included in the electoral roll for any territorial 
constituency if he is proved in the prescribed manner to 
have re aa the primary or an equivalent or higher 
educational standard. 
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Qualification by reason of service in His Majesty's forces. 


5. Subject as aforesaid, a person shall also be qualified’ 
to be included in the electoral roll for any territorial cons- 
tituency if he is a retired, pensioned or discharged member 
of His Majesty's Naval, Military or Air Forces. 


Additional qualification for women. 


6. Subject as aforesaid a person who is a woman shall 
also be qualified to be included in the electoral roll for any 
- territorial constituency if sheis the pensioned widow or 
the pensioned mother of a person who wasa member of His 
Majesty's Naval, Military or Air Forces or if she is shown 
in the prescribed manner to be literate or if her husband 
possesses the qualifications requisite for the purposes of 
this paragraph. 


7. A husband shall be deemed to possess the qualifi- 
cations requisite for the purposes of the last preceding 
paragraph if he either— 


(a) during the previous financial year was assessed 
to income tax, or was assessed in the Province 
in respect of any direct municipal or canton- 
ment tax to an amount ot not lessthan fifty 
rupees ; or 


(b) isa retired, pensioned or discharged member of 
His Majesty's Naval, Military or Air Forces 


(c) has throughout the twelve months preceding the 
prescribed date owned immovable property 
the province of the value of not less than four 
thousand rupees or of an annual rental value 
of not less than ninety six rupees, not being 
land assessed to land revenue ; or 


(d) has throughout the twelve months preceding 
the prescribed date occupied as a tenant immo- 
vable property in the constituency of an 
annual rental value of not less than ninety- 
six rupees, not being land assessed to land 
revenue ; Or 


(e) is the owner of landin the Province assessed 
to land revenue of not less than twenty-five 
rupees per annum ; or 


(f) is the assignee of land revenue in the Province 
amounting to not lessthan fifty rupees per 
anhum ; or 


" 
(g) is a tenant or lessee under the terms of a lease 
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for a period ofnot less than three years of 
Crowa land in the constituency for which an 
annual rent of not less than twenty-five rupees 
is payable ; or 

(h) is a tenant with a right of occupancy as defined 
in Chapter II of the Punjab Tenancy Act, 
1887, in respect of land assessed to land revenue 
of not less than twenty-five rupees per annum: 


Provided that for the purposes of sub-paragraph (g) of 
this paragraph, where the amount payable by any tenant 
or lessee is assessed from harvest to harvest, the annual 
rent payable by him shall be deemed to be the annual 
average of the amounts payable by him in the three years. 
preceding that in which the prescribed date falls. 


Special qulaification for scheduled castes. 


8. Subject as aforesaid a person whoisa member of 
the scheduled castes shall also be qualified to be included 
in the elec-toral roll for any territorial constituency if 
he either— 


(a) is shown in the prescribed manner to be lite- 
rate ; or 


(b) has throughout the twelve months preceding 
the prescribed date owned immovable pro- 
perty in the Province of avalue of not less 
than fifty rupees, not being land assessed to 
land-revenue, or has throughout that period 
owned malba of a house inthe Province of 
not less than that value ; or 


(c) has, throughout the twelve months preceding. 
the prescribed date, occupied as tenant immo- 
vable property in the constituency of an 
annual rental value of not less than thirty-six 
rupees. 


Application necessary for enrolment in certain cases. 


9. No person shall, by virtue of paragraph four, para- 
graph six or sub. paragraph (a) of paragraph eight of this 
Part of this Schedule, be included in the electoral roll for 
any territorial constituency unless application is made by 
him in the prescribed manner that he should be so 
included. 


Interpretation, etc. | 
10.—(1) In this Schedule, in relation to East Punjab— 
“annual rental value” in relation to immovable proper- 
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ty means the amount for which the property 
together with its appurtenances and furniture, 
if any, is actually let, or may reasonably be 
expected to let, form year to year; 


“land revenue” means land revenue as defined insub- 
section (6) of section three of the Punjab Land 
Revenue Act, 1887, and, in the case of fluctua- 
ting land revenue or land revenue assessed on 
land subject toriver action, the annual amount 
thereof shall be taken to be the average 
amount of land revenue paid during the three 
agricultural years preceding that in which the 
prescribed date falls ;: 


“land records ” means attested records of rights 
or attested annual records of rights main- 
tained under Cuapter [V of the Punjab 
Land Revenue Act, 1887, and includes an 
order finally sanctioning a mutation duly 
passed under that Chapter ; 


“ agricultural year’? meansa year ending on the 
thirtieth day of September: 


*“ owner ” does not include a mortgagee ; 


“tenant " in relation to agricultural land means a 
tenant as defined in the Punjab Tenancy 


Me 


Act, 1887, andin relation to other property | 


means a person who holds that property by 
lease and is, or, but for a special contract, 
would be, liable to pay rent therefore, and 
in relation to a house not situate in military 
or police lines includes any person occupy- 
ing the house rent free by virtue of any office, 
service or employment : 


a6 cé 


zaildar, ” “ inamdar,”’ sufedposh ” and “ lambar- 
dar ” mean respectively persons appointed as 
such in accordance with rules for the time 
being in force under the Punjab Land Re- 
venue Act, 1887, and do not include a_ substi- 
tute appointed temporarily for any such 
person. 


(2) In computing for the purposes of this Part of 
this Schedule the period during which a person has own- 
ed any immovable property, any period during which it 
was owned by a person from whom he derives title by 
inheritance shali be taken into account. 
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(3) Any ee rence toimmovable property, not be- 
ing land assessef to land revenue, includes a reference 
to any building situated on land assessed to land revenue. 


(4) Where property is held or payments are made 
by, or assessmenrs are made on, the members of a Hindu 
joint family, and the respective shares of the members of 
the family are not specified in the land records or in any 
municipal or cantonment record or ina decree of a civil 
court, as the case may be, the family shall be adopted as 
as the unit for deciding whether the requisite qualifica- 
tion exists, and, if it does exist, the person qualified shall 
be the manager of the family. 


(5: Subject to the provisions of the last preceding sub- 
paragraph, any reference in this Schedule to land assessed 
to land revenue, to other immovable property, to a tena- 
ncy or lease of land assessed to land revenue or to assigned 
land revenue shall, in relation to any persons who are co- 
sharers in such land, property, tenancy or lease, or land 
revenue, be construed as a reference to the respective 
shares of those persons : 


Provided that the share of any person under the age of 
twenty-one years shall, if his father is alive and a co- 
sharer, be deemed to be added to the share of his father, 
and, if his father is dead and his eldest surviving brother 
: a ea be deemed to be added to the share of that 

rother. 


(6) Not more than one person shall be qualified in 
respect of the occupation of a building occupied in 
common by two or more persons and any question which 
of those persons is to be qualified shall be determined in 
the prescribed manner. 


PART VII, 
BIHAR. 
General requirement as to residence. 


—(1) No person shall be qualified to be included in 
ie electoral roll for a territorial constituency unless he 
resides inthe constitueuty. 


(2) A person shall be deemed to reside within a cons- 
tituency if he ordinarily lives therein, or has his family 
dwelling therein which he occasionally oocupies, or main-. 
tains therein a dwelling house ready for occupation which 
he cccasionally occupies. 
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Qualifications dependent on” taxation, 

2. Subject to the provisions of Part I of this Schedule 
and to any overriding provisions of this Part of this Sche- 
dule, a person shall be qualified to be included in the ele- 
ctoral roll for a territotial constituency if he was assessed 
duringthe previous financial year to income tax or was, In 
the previous financialy ear,assessed to an aggregate amount 
of not less than one rupee eight annas in respect of muni- 
cipal tax or is assessed, otherwise than in the Santal Par- 
ganas to chaukidari tax of an annual amount of not less 
than nine annas or, in the case of a member of the Sche- 
duled castes, of an annual amount of not les than six 
annas. 


Provided that, in relation to the original prepartion of 
electoral rolls and revisions thereof within three years 
from the commencement of Part IIL of this Act, this para- 
graph shall have effect as if there were substituted for 
the reference to nine annas a reference to twelve annas. 


Oualtfications dependent on property. 


3. Subject as aforesaid, a person shall also be qualified 
to be included in the electoral roll of any territorial cons- 
tituency if he either— 


(a) occupies land or buildings situate in the noti- 
fied area of Jamshedpur in respect of which he 
is liable to pay an annual rent of not less than 


twenty-four rupees; or 


(b) holds land inthe Province, not situated in the 
notified area of Jamshedpur or an area in which 
municipal tax or chaukidari tax is levied, for 
which he is liable to pay arent of not less 
than six rupees per annum ora local cess of 
not less than three annas: 


Provided that in relation to land within the Santal 
Parganas this paragraph shall have effect as if there were 
substituted for the reference to six rupegs, in relation to 
the original preparation of electoral rolls and revisions 
thereof within three years from the commencement 
of Part III of this Act, a reference to five rupees, 
and thereafter a reference to three rupees eight 
annas. 


Educational qualification. 


: 4. Subject as aforesaid, a person shall also be quali- 
fied to be included in the electoral roll for any territorial 
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«constituency if he is proved, in the prescribed manner, to 
have passed the matriculation examination of any prescr- 
ibed university or an examination prescribed as at least 
equivalent to any -such examination or, if it is so prescri- 
bed, any other prescribed examination not lowerthana 
final middle school examination. 


Qualification by reason of service 1n His Majesty's forces. 


5. Subject as aforesaid, a person shall also be quali- 
fied to be included in the electoral roll for any territoria 
‘constituency if he is a retired, pensioned or dischargel 
member of His Majesty’s Naval, Military or Air Forced 


Additional qualification for women. 


6. Subject as aforesaid, a person who is a woman shall 
also be qualified to be included in the electoral roll for 
any territorial constituency if she is the pensioned widow 
or pensioned mother of a person who was a member of 
His Majesty's Naval, Military or Air Forces, or if her his- 
band possesses the qualifications requisite for the purposes 
of this paragraph, orif she is shownin the prescribed 
manner to be literate: 


- Provided that, in relation to the original preparation 
of ejiectoral rolls and revisions thereof within three years 
from the commencement of Part III of this Act,this para- 
graph shall have effect as if the words “or if she is shown 
in the prescribed manner to be literate” were omitted 
therefrom. 


7. A husband shall be deemed to possess th2 qulifica- 
tions requisite for the purposes of the last preceding 
paragraph if— 


(a) in the previous financial year he was assessed 
to income tax; or 


(b) he is a retired, pensioned or discharged mem- 
ber of His Majesty’s Naval, Military or Air 
Forces or; 


(c) he wasin the previons financial year assessed 
in the Province to an aggregate amount of not 
less than three rupees in respect of municipal 
tix ; or 


{d) he 1s assessed in the Proviuce, otherwise than 
in the Santal Parganas, to an annual sum of 
not less than two rupees eight annas in respect 
of chaukidari tax ; or 
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(e) he occupies land or buildings situate in the 
notified area of Jamshedpur in respect of which. 
he is liable to pay rent of not less than one 
hundred and forty-four rupees per annum ; or 


(f) he holds land in the Province, not situated in. 
the notified area of Jamshedpur or an area in. 
which municipal tax or chaukidari tax is levied,. 
in respect of which he is liable to pay rent of 
of not less than twenty-four rupees per annum 
or a local cess of not less than twelve annas. 


Special provisions as to Muhammadan women’s constituency. 


8. No man shall be included to the electoral roll for, or 
be entitled to vote at any election in, any Muhammadan 
constituency specially formed for the election of a person. 
to fill the seat reserved for women. 


Interpretation, &c. 


9.—(1) In this Schedule, in relation to Bihar— 


“municipal tax” means a tax or rate levied in a. 
municipality constituted under the Bihar and 
Orissa Municipal Act, 1922,in an area in res- 
pect of which a notification has issued under 
section three hundred and eighty-eight of 
that Act, orin a cantonment, or in the area 
administered by the Patna Administration 
Committee ; 


“chaukidari tax” means any tax levied under the 
Village Chaukidari Act, 1870, the Chota 
Nagpur Rural Police Act, 1914, or section thir- 
ty of the Bihar and Orissa Village Administ- 
ration Act, 1922, 


(2) Where property is held or payments are made 
jointly by,or assessments are made jointly on, the members. 
of a joint family, the family shall be adopted as the unit 
for deeding whether the requisite qualification exists and, 
if it does exist, the person qualified shall be, in the 
case of a Hindu joint family, the manager thereof. and in 
other cases the member authorised in that behalf by the 
family themselves. 


(3) Where property is held or payments are made 
jointly by, or assessments are made jointly on, persons 
other than members of a joint family, all such persons- 
shall be regarded as a single person for deciding whether- 
the requisite qualification exists, and if ic does exist, then 
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subject to the provisions of Part I of this Schedule and to 
any overriding.provisions of this Part of this Schedule, 
one and one only of those persons shall be qualified and 
the person to be qualified shall be selected in the prescri- 
bed manner. 


PART YIIT, 


THE CENTRAL PROVINCES AND BERAR. 
General requirements as to residence. 


1.—(1) No person shall be qualified to be included in 
in the electoral roll for a territorial constituency unless, 
in the case of a rural constituency, he has a place of resi- 
dence in the constituency, and, in the case of an urban 
counstituency, he hasa place of residence in or within 
two miles from the boundary of the constituency. 


(2) For the purposes of this Part of this Schedule a 
person shall be deemed to have a place of residence in an: 
area if and only if he either— 


(a) has actually dwelt in a house within the area 
for not less than one hundred and eighty days. 
in the aggregate during the previous financial. 
year ; or 

(b) he has maintained a house within the area for 
an aggregate period of not less than one hun- 
dred and eighty days during that year asa 
dwelling for himself in charge of his depen- 
dants or servants, and has visited that house 
during that year. 


Qualifications dependent upon taxation. 


2. Subject to the provisions of Part I of this Schedule 
and to any overriding provision of this Part of this Sche- 
dule, a person shall be qualified to be included in the 
electoral roll for a territorial constituency if in the pre- 
vious financial year he either— |. 

(a) was assessed to income tax ; or 

(b) was, in an urban area in the Province in which 
a muncipal tax based on haisiyat is imposed,. 
assessed to such a tax on a _ haisiyat of not less 
than seventy-five rupees. 


Qualifications dependent on property, &c. 


3, Subject as aforesaid, a person shall also be qualified 
to be included in the electoral roll of a territorial consti- 
tuency if he either— 
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(a) holds. in the Central Provinces, as a proprietor 
or thekadar, an estate or mahal the land 
revenue or kamil jama of which is not less 
than two rupees ; or 


. (b) holds, in the Central Provinces, as a proprietor 
or thekadar in proprietary right, sir land or 
khudkasht, or, as a malik makbuza, raiyat or 
tenant, agricultural land, being sir land, khud- 
kasht or agricultural land, the assessed or 
assessable land revenue or the rent of which 
is not less than two rupees; or 


ic) holds, in Berar, in other than tenancy right, 
agricultural land of which the assessed or 
assessable land revenue is not less than two 
rupees ; or 

(d) is, in an urban area in the Province, the owner 
or tenant of a building, the annual rental 
value of which is not less than six rupees; or 


(e) is a watandar patel or a watandar patwari 
holding office, or a registered deshmukh or 
deshpandia or a lambardar, 


Educational qualtfication. 


4, Subject as aforesaid, a person shali also be qulified 
to be included in the electoral roll for any territorial 
constituency if he is proved, in the prescribed manner, to 
have passed an examination which qualifies for admission 
to a course of study for a degree of the Nagpur University, 
or an examinationprescribed as at least equivalent there- 
to,or, if it is so prescribed, any other prescribed examl- 
nation not lower than a final middle school examination : 


Provided that, in relation to a constituency in Berar, 
the foregoing provisions of this paragraph shall be deemed 
to he complied with in relation to any person if he is 
proved in the prescribed manner to have passed any exa- 
mination in the State of Hyderabad prescribed as at least 
eqaivalent to an examination the passing of which quali- 
fies persons under those provisions. 


Qualification by reason of service in His Majesty's forces 
_and the forces of Its Exaltted Highness the 
“Nizam of Hyaderabad. 

5.—(1) Subject as aforesaid, a person shall also be quali- 
fied to be included in the electoral roll for any territorial 


constituency if he is a retired, pensioned or dircharged 
member of His Majesty’s Naval, Military or Aur Forces 
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(2) Subject as aforesaid, a person shall also be qualified 
to be included ia the electoral roll for any territorial consti- 
tuency in Berar if he isa retired, pensioned or discharged 
officer, non-commissioned officer or soldier of the regular 
forces of His Exalted Highness the Nizam of Hyderabad, or 
a retired, pensioned or discharged officer or man of the Hydera- 
bad State Police. 


Additional qualification for women. 


6.—(1) Subject as aforesaid, a person who is a woman 
‘shall also be qualified to be included in the electoral roll for 
any territorial constituency— 


(a) If she is the pensioned widow or pensioned mother 
of a person who was a member of His Majesty’s 
Naval, Military or Air Forces; 


(b) if sheis proved in the perscribed manner to be 
literate or to be the holder of a primary school 
certificate ; or 


(c) if her husband possesses the qualifications requiste 
for the purposes of this paragraph. 


(2) Subject as aforesaid. a person who is a woman shall 
‘also be qualified to be included in the electoral roll for any 
territorial constituency in Berar if she is the pensioned 
widow or pensioned mother of a person who was an officer, 
non-commissioned officer or soldier of the regular forces of 
His:Exalted Highness the Nizam of Hyderabad, or an officer 
or man of the Hyderabad State Police. 


7.— (1) A husband shall be deemed to possess the 
qualifications requisite for the purposes of the last preceding 
paragraph if he either— 


(a) isaretired, pensioned or discharged member of 
His Majesty’s Naval, Military or Air Forces: or 


(b) holds, in the Central Provinces, as a proprietor 
or thekadar an estate or mahal the land revenue 
or kamil jama of which is not less than thirty-five 
rupees ; or 

(c} holds, in the Central Provinces, as a proprietor 
or thekadar in proprietary right, sir land or 
khudkasht, or as a malik makbuza, raiyat or 
tenant, agricultural land, being’ sir land, 
khudkasht or agricultural land, the assessed or 
assessable land revenue or rent of which is not 
less than thirty-five rupees; or 


(ad; holds, in Berar, in other than tenancy right, agri- 
cultural land of which the assessed or assessable 
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land revenue is not Jess than thirty-five rupees ; or 


(e) is, in an trban area, the owner or tenant of a buil- 
ding of which the annual rental value is not less 
than thirty-six rupees ; or 


(f) was, in an urban areain which a municipal tax. 
based on haisiyat is imposed, assessed in the 
previous financial year to such a tax on a haisiyat 
of not less than four hundred rupees. 


(2) In relation to any territorial constituency in Berar, 
a husband shall also be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if 
he isa retired, pensioned or discharged officer, non-com- 
missioned officer or soldier of the regular forces of His Exalted 
Highness the Nizam of Hyderabad, or a retired, pensioned or 
discharged officer or man of the Hyderabad State Police. 


Additional qualification for members of scheduled castes, 


8. Subject as aforesaid, a member of a scheduled caste 
shall also be qualified to be included in the electoral roll for 
any territorial constituency if he is a kotwar, a jaglia, or a 
village mahar holding office. 


Application necessary for enrolment in certain cases. 


9. No person shall, by virtue of paragraph four of this. — 
Part of this Schedule, or by virtue of being a pensioned widow 
or mother, or of being literate or the holder of a primary 
school certificate or of being the wife of a member of any 
force, be included in the electoral roll for any territorial 
constituency unless application is made in the prescribed 
manner by him or, if it is so prescribed, on his behalf, that he 
should be so included. 


Interpretation, &c. 


10.—(1) In this Schedule, in relation to the Central 
Provinces and Berar— 


‘building’? means any structure or enclosure, whether 
used as a human dwelling or otherwise, and inclu- 
des a part of a building ; 


estate,’ “‘mahal,’’ “malik makbuza.” “kamil jama”’ 
sir land” and ‘“khudkasht” have the meanings. 
respectively assigned to them in section two of the 
Central Provinces Land Revenue Act. 1917 ; 


“estate or mahal’ includes a part of an estate or mahal;. 


‘‘Lambardar” means a lambardar appointed under the 
provisions of the Central Provinces Land Revenue- 
Act, 1917; 
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“land revenue” means land revenue as defined in sec- 
tiow fifty-six of the Central Provinces Land Reve- 
nue Act, 1917, and in section forty-nine of the 
Berar Land Revenue Code, 1928; 


*‘Municipal Tax’ means a tax inposed under the 
provisions of the Central Provinces Municipalitie 
Act, 1922, or of that Act as applied to Berar ; 


“proprietor” includes an inferior proprietor and a plot 
proprietor, but does not include a transferee of 
proprietary rights in possession, or a mortgagee 
with possession; 


“raiyat” means the holder of a survey number as defi- 
ned in subsection (18) of section two of the Cen- 
tral Proviuces Land Revenue Act, 1917 and 
includes the holder of land recorded in the land 
records maintained by the Provincial Govern- 
ment as milkiyat sarkar ; 


“registered deshmukh or deshpandia means a person, 
being a deshmukh or deshpandia, whose nawe is 
recorded in the registers of political pensions 
maintained by the Deputy Commissioners in 
Berar as the holder of a pension or share ofa 
pension ; 


“rental value,” in relation to immovable property, 
means the amount for which the property, toge- 
ther with its appurtenances and furniture, if any, 


is actually let, or may reasonably be expected 
to be let, from yearto year ; 


“tennnt,”’ in relation to agricultural land, means a 
tenant as defined in subsection (11) of section 
two of the Central Provinces Tenancy Act, 1920, 
but does not include a sub-tenant and in relation 
to a house not situate in military or police lines 
includes any person occupying the house rent 
free by virtue any office, service or employment ; 


includes a gaontia and a protected “thekadar” 
‘headman ; 


“hold” in relation to land or an estate or mahal, 
means to be recorded in the records maintained 
under Chapter V of the Central Provinces Land 
Revenue Act, 1917, or Chapter X of the Berar 
Land Revenue Code, 1928, or, in the case of the 
Melghat Taluq of the Amraoti District, in the 
land records prescribed by the Provincial Govern- 
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ment, as the person in possession of the land, 
estate or mahal ; | 


“urban area” means a municipality, notified area or 
cantonment, and includes the Government gun 
carriage factoryestate at Jubbulpore and any 
prescribed railway settlements ; 


“watandar patel” and ‘“watandar patwari”’ mean respec- 
tively a patel and a patwari appointed under 
section five of the Berar Patels and Patwaris 
Law, 1900. 


(2) For the purposes of this Part of this Schodule ante- 
alienation tenants as defined in section seventy-two of the 
Berar Land Revenue Code, 1928, and section forty of the Berar 
Alienated Villages Tenancy Law, 1921, pcrmanent tenants as 
defined in section forty-seven of the Berar Alienated Villages 
Tenancy Law, 1921, and tenants of autiquity as defined in sec- 
tion seventy-three of the Berar Land Revenue Code. 1928, 
shall be deemed to hold agricultural land in other than tenancy 
right. — 


(3) Subject to the provisions of the next succeeding sub- 
paragraph, the provisions of this Part of this Schedule shall 
have effect in relation to any persons who are co-sharers in. or 
in atenancy or lease of land or other immovable property as 
if the respective shares of those persons in the Jand, property, 
tenancy or lease were held separately. 


(4) Where property is held or payments are made joint- 
ly by the members of a joint family or a tax is assessed jointly 
on the members of a joint family. the family shall be adopted 
as the unit for deciding whether the requisite qualification 
exists, and if it does exist, the person qualified shall be, in the 
case of a Hindu joint family, the manager theroof, and in other 
ae the member authorised in that behalf by the family them- 
selves. 


(5) Any reference in this Part of this Schedule to a re- 
tired, pensioned or discharged officer of man of the Hyderabad 
State Police shall be deemed not to include a reference to any 
person who has been dismissed or discharged from the police 
for disciplinary reasons. 


Part IX, 


ASSAM. 
General requirement as to residence. 


1, No person shall be qualified to be included in the elec- 
toral roll for a territorial constituency unless he has a place of 
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residence in the constituency, and a person shall be deemed to. 
have a place of nesidence in a constituency if he ordinarily 
lives in the constituency or has his family dwelling place in 
the constituency and occasionally occupies it : 


Qualifications dependent on taxation. 


2. Subject to the provisions of Part I of this Schedule and 
to. any overriding provisions ot this Part of this Schedule, a 
person shall be qualified to be included in the electoral roll 
for any territorial constituency if, in the previous financial 
year, he either— 


(a) was assessed to income tax: or 


(b) was in the constituency assessed in respect of mu- 
nicipal or cantonment rates or taxes to an agegre- 
gate amount of not less than two rupees or, in the 
Sylhet municipality, of not less than one rupee 
eight annas, or to a tax of not less than one rupee 
in a Small Town, or, in the district of Sylhet, the 
district of Cachar or the district of Goalpara, toa 
tax of not less than eight annas under the Village 
Chaukidari Act, 1870. | 


Qualifications dependent on property. 


3. Subject as aforesaid, a person, shall also be qualified 
to be included in the electoral roll for any territorial constitu- 
ency if, in the constituency, he either— 


(a) is the owner of land the land revenue on which 
has been assessed or is assessable at not less than 
seven rupees eight annas per annum; or 


(0) is liable to pay a local rate of not less than eight 
annas per annum; or 


(c) throughout the previous financial or previous Ben- 
gali year held from a landlord land in any of the 
following districts, that is to say, Lakhimpur, 
Sibsagar, Darrang, Nowgong or Kamrup, or inthe 
Garo Hills, and paid tothe landlord rent tothe 
value of not less than seven rupees elght annas_ in 
respect of that land: 


Provided that forthe purposes of this paragraph land 
situate, and local rates levied, in the districts of Sylhet, Cachar 
and Goalpara shall be left out of account. 

Educational qualtfication. 

4. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency 
if he is proved in the prescribed manner to have passed the 
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middle school leaving certificate examination or any other exa- 
mination prescribed'a» at jeast equivalent thereto. 


Qualification by reason of service in His Majesty’s forces. 


5. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roli for any térritorial constituency 
if heis a retired. pensioned or discharged member of His 
Majesty’s Naval, Military or Air Forces or the Assam rifles. 


Additional qualification for women. 


6. Subject as aforesaid, a person who is a woman shall 
also be qualified to be included inthe electoral roll for any 
territorial constituency if she is the pensioned widow or pen- 
‘sioned mother of a person who was a member of His Majesty’s 
Naval, Military or Air Forces or the Assam Rifles, or if she is 
proved in the prescribed manner to be literate, or if her hus- 
‘band possesses the qualifications requisite for the purposes of 
this paragraph. 


7. A husband shall be deemed to possess the qualiflca- 
tions requisite for the purposes of the last preceding paragraph 
if he— 

(a) is a retired, pensioned or discharged member of His 


Majesty’s Naval, Military or Air Forces or the 
Assam Rifles; or 


(6) was in the previous financial year assessed to 
income tax: or 


(c) was inthe previous financial year assessed in the 
constituency in respect of municipal or cantonment 
rates or taxes—— 


Gi) inthe Nowgong municipality, to not less than 
two rupees; or 


Gii) in the Sylhet municipality, to not less than one 
rupee eight annas; or 


(iii) elsewhere in the Province, to not less than three 
rupees; or. 


(d) was in the constituency assessed in the previous 
financial year to atax of not less than one rupee 
in a Small Town; or 


(e) was inthe constituency assessed in the previous 
financial] year in the district of Sylhet, the district 
of Cachar orthe district of Goalpara to a tax of 
not less than one rupee under the Village Chauki- 
dari Act, 1870; or 


(f) elsewhere than in the said districts, is the owner of 
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land in the constituency, the land revenue on 
whieh has been assessed or is assessable at not less 
than,fifteen rupees per annum; or 


(g) is liable to pay a local rate in the constituency of 
not less than one rupee per annum. 


Application necessary for enrolment in certain cases. 


8. No person shall, by virtue of paragraph six of this 
‘Part of this Schedule, be included in the electoral roll for any 
‘territorial constituency unless application is made in the pres- 
cribed manner by her, or, if it is so prescribed, on her behalf, 
‘that she should be so included. 


Provided that, except in relation to the original prepara- 
tion of electoral rolls and revisions thereof within three years 
from the commencement of Part III of this Act, this paragraph 
shall, in relation to women qualified by virtue of their husbands’ 
qualifications, have effect only where the husband’s qualifica- 
tion is that mentioned in sub-paragraph (a) of paragraph seven 
of this Part of this Schedule. 


Special provisions as to seat reserved for women. 


9, The following provisions shal] have effect in relation 
‘to any constituency specially formed for the election of persons 
:to fill the seat reserved for women— 


(a) no man shall be included in the electoral rojl for 
the constituency, or be entitled to vote at any 
election therein; 

(6b) (Omitted). 

Special provisions as to Shillong. 

In the case of any territorial constituency comprising 
‘any part of Shillong, any reference in this Part of this Schedule 
‘to ‘the constituency’ shall be construed as including a reference 
to 80 much of the areas under the jurisdiction of the Shillong 
Municipal Board and Shillong Cantonment Authority as is not 
part of India, and any reference to municipal or cantonment 
‘rates or taxes shall be construed asincluding a reference to 
any such rates or taxes assessed by, or paid to, that Board or 
that authority in the exercise of any jurisdiction exercised by 
‘them in relation to areas outside India. 


Special provisions as to backward areas and backward tribes. 


10. No person who is entitled to vote in the election of a 
person to fill any of the seats to be filled by representatives of 
backward areas or backward tribes, or is entitled to be included 
in the electoral roll for any constituency formed for the pur- 
_pose of filling any such seat, shall be included in the electoral 
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roll for any territorial constituency in the province, other thaw 
any constituency specially formed for the election of persons to 
fill the seat reserved for women. 


Interpretation, &c. 
11.—(1) In this Schedule, in relation to Assam— 


“Small Town” means a notified area constituted under 
Chapter XII of the Assam Municipal Act I of 1923; 


“Bengali year” means a year ending on the last day of 
the Bengali month of Chaitra; 


‘local rate” means the local rate assessed under the 
Assam Local Rates Regulation, 1879; 


‘“andlord’’ means a person under whom another person 
holds land immediately, but does not include the 
Government; 


“rent” includes rent in kind or partly in kind. 


(2) Where property is held or payments are made jointly 
by, or assessments are made jointly on, the members of a joint 
family, the family shall be adopted as the unit for deciding 
whether the necessary qualification exits, and if it does exist 
the person qualified shall be,in the case of a Hindu joint family, 
the manager thereof, and in other cases the member authorised 
in that behalf by the family themselves: 


Provided that any other member of any such family shall 
also be qualified if the proportion of the joint property, pay- 
ment or assessment which corresponds with his share therein 
would be sufficient for him to be qualified if he held it sepa- 
rately. 


Part X.- (Omitted). 


PART XI. 
ORISSA. 


General requirements as to residence. 


1. No person shall be qualified to be included in the 
electoral roll for a territorial constituency unless he is resident 
in the constituency, and a person shall be deemed to be resi- 
dent within a constituency if he ordinarily lives therein or has 
his family dwelling therein which he occasionally occupies, or 
maintains therein a dwelling-house ready for occupation 
which he occasionally occupies. 


Qualifications opplicable to all territorial constituencies. 


2. Subject to the provisions of Part I of this Schedule 
and to any overriding provisions of this Part ot this Schedule, 
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a person shall be qualified to be included inthe electoral roll 
for any territorial constituency if in the-previous financial year 
he was assessed to income tax, or was assessed to an aggragate 
amount of not less than one rupee, eight annas, in respect of 
municipal taxes. 


3. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency 
if he is proved, in the prescribed manner, to have passed the 
matriculation examination of any prescribed university or an 
examination prescribed as at least equivalent to any such 
examination, or if it is so prescribed, any other prescribed 
examination not lower than a final middle school examination. 


4. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency 
if he is a retired. pensioned or discharged member of His 
Majesty’s Naval, Military or Air forces. 


5. Subject as aforesaid, a person who is a woman shall 
also be qualified to be included in the electoral roll for any 
territorial constituency — 


(a) if she is the pensioned widow or pensioned mother 
» of a person who was a member of His Majesty’s 
Naval, Military or Air Forces. 


(6) if her husband either is a retired, pensioned or 
discharged member of His Majesty’s Naval, Military 
or Air Forces. or in the previous financial year was 
assessed to income tax or to an aggregate sum of 
not less than three rupees in Reapect of municipal 
taxes ; or 


(c) if she is shown in the prescribed manner to be 
literate : 


Provided that, in relation to the original preparation of 
electoral rolis and revisions thereof within three years from 
the commencemeut of Part III of this Act, this paragraph 
shall have effect as if sub-paragraph (c) were omitted there- 
from. 


Special provisions as to the districts of Cuttack, Puri, 
Balasore and Angul. 


6. Subject as aforesaid, a person shall also be qualified to. 
be included in the electoral roll for a constituency situated 
wholly or partly in the districts of Cuttack, Puri and Balasore 
and Angul if he either— 


(a) is assessed to chaukidari tax of an annual amount 
of not less than nine annas or, in the case of a 
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Special provision as to the district of Sambalpur. 


9, Seject as aforesaid, a person shall be qualified to be 
included in the electoral roll for any constituency situated 
wholly or partly in the district of Sambalpur if, in that district, 
he either— | 


(a) holds land, not situated in a municipality or a. 
sanitation area, for which he is liable to pay rent 


or land revenue of not less than one rupee per 


annum or village cess of not less than one anna ;. 
or 


(6) is in occupation of a house for which he is liable to: 
pay rent of not less than six rupees per annum, 
not being a house in a municipality or sanitation 
area: or 


(c) is assessed to an annual tax of at least twelve 
annas under the Central Provinces Sanitation Act, 
1902, or the Central Provinces Village Sanitation: 
and Public Management Act, 1920 ; or 


(d) is a village servant holding office as a jhankar, 
ganda, kotwar, jagalia or mahar, and holds Jand 
recorded in the record of rights as service land : 


Provided that, in relation to the original preparation of 
electoral rolls and revisions thereof within three years from 
the commencement of Part III of this Act, this paragrph shall 
have effect as if for the references in sub-paragraph (a) the- 
reof to one rupee and one anna there were substituted respece 
tively references to two rupees ond two annas. 


10. Subject as aforesaid, a person who is a woman shall 
also be qualified to be included in the electoral roll for a cons- 
tituency situated wholly or partly in the district of Sambalpur 
if she is the wife of a person who, in that district, either— 


(a) holds land not situated in a municipality or a 
sanitation area. for which he is liable to pay rent 
or land revenue of not less than sixteen rupees per 
annum or village cess of not less than eight 
annas ; or 

(d) is in occupation of a house for which he ia liable to- 
pay an annual rent of not less than thirty rupees,. 
not being a house in a municipality or sanitation 
area ; or | 


(c) is agsessed to an annual tax of not less tban ten 
rupees under the Central Provinces Sanitation Act, 


214 Constitution of Dominion of India. 


1902, or the Central Provinces Village Sanitation 
and Public Management Act, 1920. 


Interpretation, & c. 
I.—(1) In this Schedule, in relation to Orissa— 


‘backward tribe” has the same meaning as in the Fifth 
Schedule to this Act; 


*“*municipality” means an area constituted a municipality 
under the Bihar and Orissa Municipal Act, 1922, 
or the Madras District Municipalities Act, 1920, or 
an area in respect of which a notification has issued 
under section three hundred and. eighty-eight of 
the Bihar and Orissa Municipal Act, 1922 ; 


‘municipal tax’ means a tax or rate levied ina 
municipality ; 


“sanitation area” means an area administered under the 
Central Provinces Village Sanitation Act, 1902, or 
the Central Provinces Village Sanitation and 
Public Management Act, 1920; 


“chaukidari tax”? means a tax levied under the Village 
Chaukidari Act, 1870, under section thirty of the 
Bihar and Orissa Village Administration Act, 1922, 
or under section forty-seven of the Angul Laws 
Regulation, 1918, 


(2) Where property is held or payments are made jointly 
by, or assessments made jointly on, the members of a joint 
family, the family shall be adopted as the unit for deciding 
whether the requisite qualification exists. and if it does exist 
the person qualified shall be, in the case of a Hindu joint family 
the manager thereof, and in other cases the member authorised 
in that behalf by the family themselves. 


(3) Where property is held or payments are made jointly 
by, or assessments are made jointly on persons other than the 
members of a joint family, all such persons shall be regarded 
as a single person for deciding whether the requisite qualifiction 
exists. and if it does exist, than, subject to the provisions of 
Part I of this Schedule and to any overriding provisions of this 
Part of this Schedule one and one only of those persons shal! be 
qualified, and the persons to be qualified shall be selected in 
the prescribed manner. 
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PART XII, (OMITTED) 


SEVENTH SCHEDULE. 


(Sections 100, 104)1 


ee DP eee 


LEGISLATIVE LISTS. 
LIST I. 
FEDERAL, LEGISLATIVE List. 


1. The naval, military and air forces of the Dominion and 
any other armed forces raised or maintained by the Dominion ; 
and armed forces which are not forces of the Dominion but are 
attached to or operating with any of the armed forces of the 
Dominion ; central intelligence bureau; preventive detention 
for reasons of State connected with defence, external affairs or 
relations with Acceding States. 

This entry empowers the Central Legislature to legislate with respect to 
preventive detention for purposes connected with defence, His Majesty's 
‘relations with foreign powers or Indian States, and the maintenance Of peaceful 
relations with Indian States. Keshav Talpade v. King Emperor, 1948 F.C. BR. 49. 


‘The case refers to the item as it appeared before amendment by the India 
(Provisional Constitution) Order, 1947. 


In a case which referred to the validity of 8.2 of the Defence of India 
Act, the Federal Court held that the expressions “reasons of state con- 
nected with defence” and “reasons connected with the maintenance of 
public order” in entry No.1 of ListI and entry No. 2 of List Il are wide 
-enough to inclade “public safety or interest” King Empeor v. Sibnath Benerjt, 
1944, FCR 1; see the same case on appeal to Privy Council, 1945 F. C. R. 195 
{P. ©.). 

2. Naval, mititary and air force works ; local self-govern- 
ment in cantonment areas, the constitution and powers within. 
such areas of cantonment authorities, the regulation of house 
accommodation in such areas and the delimitation of such areas. 


3. External affairs; the implementing of treaties and 
agreements with other countries; extradition, including the 
surrender of criminals and accused persons to parts of His 
Majesty’s dominions outside India. 


.4. Ecclesiastical affairs, including European cemeteries. 
5. Currency, coinage and legal tender. 


6. Public debt of the Dominion. 


ener 





te een ———— 


1. A Gazette of India ss Ret aoraiiaee Notification enaed on October 
25, 1947, aunounces as follows :-- 


“In exercise of the powers conferred by sectiou 104 of the Govern: 
ment of India Act, 1935, as adapted by the India (Provisional 
Conatitution) Order, 1947, the Governor-General hereby empo- 
wers all Provincial Legislatures to enact laws with respect tO the 
requistioning of land, being a matter not enamerated in any of the 
1ists in the Seveuth Schedule to the said Act”. 





Lenn ne ae enn seen ee en nara mina 





216 Constitution of Dominion of India. 


7. Posts and telegraphs, including telephones, wireless,. 
broadcasting, and other like forms of communication ; Post: 
Office Savings Bank. 

8. Federal Public Services and Federal Public Service- 
Commission. 

9. Dominion pensions, that is to say, pensions payable by 
the Dominion or out of Dominion revenues. 


10. Works, lands and buildings vested in, or in the posse- 
ssion of, His Majesty for the purposes of the Dominion (not 
being naval, military or air force works), but, as regards pro- 
perty situate in a Province, subject always to Provinéial legis- 
lation, save in so far as Dominion law otherwise provides, and, 
as regards property in an Acceding State held by virtue of any 
lease or agreement with that State, subject to the terms of that 
lease or agreement. 

Dealing with this entry and entry No. 8 in List IJ, the Federal Court held 
that the powers of the Provincial Legislature to legislate with respect to “works, 
lands and buildings vested in or in the possession of His Majesty for purposes of 
the Province” is restricted to works, lands and buildings situate in the province 
iteelf. In re allocation of lands and buildings in a Chief Comniasioner’s pro-- 
rince, 19483 F.C.R. 20. 

11. The Imperial Library, the Indian Museum, the 
Imperial War Museum, the Victoria Memorial, and any similar 
institution controlled or financed by the Dominion. 

12. Federal agencies and institutes for the following pur- 
poses, that is to say, for research, for professional or technical 
training, or for the promotion of special studies. 


13. The Benares Hindu University and the Aligarh 
Muslim University. 

14. The Survey of India, the Geological, Botanical and’ 
Zoological Surveys of India; Federal meteorological organi-- 
gations. ; 


15. Ancient and historical monuments ; archaeological: 
sites and remains. 


16. Census. 

17. Admission into, aad emigration and expulsion from, 
. India, ree in relation thereto the regulation of the 
movements in India of persons, who are not British subjects 
domiciled in India, subjects of any Acceding State; pilgrimages. 
to places beyond India. 
| 18. Port quarantine ; seamen’s and marine hospitals, and. 
hospitals connected with port quarantine. 


: 19, Import and export across customs frontier as defined: 
by the Dominion Government. 
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20. Federal railway ; the regulation of all railways other 
than minor railWays in respect of safety, maximum and minimum 
rates and fares, station and service terminal charges, inter- 
change of traffic and the responsibility of railway administra- 
tions as carriers of goods and passengers; the regulation of 
minor railways in respect of safety and the responsibility of the 
administrations of such railways as carriers of goods and. 
passengers. | 


21. Maritime shipping aud navigation, including shipping 
and navigation on tidal waters : Admiralty jurisdiction. 


22. Major ports, that is to say, the declaration and deli- 
mitation of such ports, and the constitution and powers of Port 
Authorities therein. 

23. Fishing and fisheries beyond territorial waters. 

24, Aircraft and air navigation; the provision of aero- 
dromes; regulation and organisation of air traffic and of aero- 
dromes. 

25. Lighthouses, including lightships. beacons and other 
provision for the safety of shipping and aircraft. 


26. Carriage of passengers and goods by sea or by air. 

27. Copyright, inventions, designs, trademarks and mer- 
chandise marks. 

28. Cheques, bills of exchange, promissory notes and other 
like instruments. 


29. Arms: firearms: ammunition. 
30. Explosives. 


31. Opium, so far as regards cultivation and manufacture, 
or sale for export. 


82. Petroleum and other liquids and substances declared 
by Dominion law to be dangerously inflammable, so far as re- 
gards possession, storage and transport. 


33. Corporations, that is to say, the incorporation, regu- 
lation and winding-up of trading corporations, including bank- 
ing, insurance and financial corporations, but not including 
corporations owned or controlled by an Acceding State and 
carrying on business only within that State or co-operative 
societies, and of corporations, whether trading or not, with 
objects not confined to one unit, but not including Universities. 


34. Development of industries, where development under 
Dominion control is declared by Dominion law to be expedient 
in the public interest. 


35. Regulation of labour and safety in mines and oilfields. 
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.,. 36- Regulation of mines and oilfields and mineral deve- 
lopment to the extent to which such regulation and develop- 
‘ment under Dominion control is declared by Dominion law to 
‘be expedient in the public interest. 


87, The law of insurance, except as respects insurance 
‘undertaken by an Acceding State, and the regulation of the 
conduct of insurance business, except as respects business 
undertaken by an Acceding State; Government insurance, 
except so far as undertaken by an Acceding State, or, by virtue 
of any entry in the Provincial Legislative List or the Con- 
-current Legislative List, by a Province. 


38. Banking, that is to say, the conduct of banking busi- 
‘ness by corporations other than corporations owned or controll- 
ed by an Acceding State and carrying on business only within 
‘that State. | 


39. Extention of the powers and jurisdiction of members 
of a police force belonging to any province to any area in an- 
-Other province, but not so as to enable the police of one province 
to exercise powers and jurisdiction in another province without 
the consent of the Government of that Province; extension of 
the powers and jurisdiction of members of a police force belong- 
ing to any unit to railway areas outside that unit. 


In this entry ‘province’ includes “a Chief Commissioner’® 
province. 


40. Elections to the Dominion Legislature, subject to the 
provisions of this Act. 


41. The salaries of the Dominion Ministers and of the 
President and Deputy President of the Dominion Legislature; 
the salaries, allowances and privileges of the members of the 
Dominion Legislature; and the punishment of persons who 
refuse to give evidence or produce documents before Commit- 
tees of the Legislature. 


42. Offences against laws with respect to any of the 
matters in this list. 


48. Inquiries and statistics for the purposes of any of the 
matters in this list. 


44. Duties of customs, including export duties. 


45. Duties of excise on tobacco and other goods manufac- 
tured or produced in India except 


(a) alcoholic liquors for human consumption; 


(>) opium, Indian hemp and other narcotic drugs and 
narcotics; non-narcotic drugs; 
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(c) medicinal and toilet preparations containing alco- 
aol, or any substance included in sub-paragraph (0) 

of this entry. 

46. Corporation tax. 


47. Salt. 


The question is whether the power of the Centra! Legislature to impose 
duties or taxes on salt is derived from entry No. 47, or entries No, 44 and 45 of 
List I. The effect of the combined operation of entry 47 of List I and of s. 100 
41) of the Constitution Act is to deny to the Provincial Legislature the power 
-£o make laws with respect to salt Administrator, Lahore Municipality v. Daulat 
Ram Kapoor. 1942 F.C.R. 81 and the following cases: 1.In re: The Central 
Provinces d' Berar Act, No. XIV of 1938, 1939 F.C.R. 18, 2. The Madras 
Province v. Boddu Paidanna and sons, 1942 F.C,K. 90., aud 3. Governor Genevat 
y The Province of Madras, 1945 F.C.R. 179. (P.C.). 


48. State lotteries. 
49. Naturalisation. 


50. Migration within India from or into a Governor’s 
Province or a Chief Commissioner’s Province. 


51. Establishment of standards of weight. 
52. Ranchi European Mental Hospital. 


53. Jurisdiction and powers of all courts, except the 
Federal Court, with respect to any of the matters in this list 
and, to such extent as is expressly authorised by Part IX of 
‘this Act, the enlargement of the appellate jurisdiction of the 
Federal Court, and the conferring thereon of supplemental 
“powers. 


54. Taxes on income other than agricultura] income. 
54 A. The matters specified in the proviso to sub-section 


(2) of s. 142A of this Act as matters with respect to which 
provision may be made by Jaws of the Dominion Legislature. 


55. Taxes on the capital value of the assets, exclusive of 
agricultural land, of individuals and companies; taxes on the 
capital of companies. 


56. Duties in respect of succession to property other than 
agricultural land. 


56A. Estate duty in respect of property other than agri- 
cultural land. 


57. The rates of stamp duty in respect of bills of ex- 
change, cheques, promissory notes, bills of lading, letters of 
credit, policies of insurance, proxies and receipts. 








The Madras General Sales Tax Act, 1939, is in its general scope and its 
detailed provisions in pith and substance an Act imposing a tax on sale of 
, goods and is tra vires the Provincial Legislature under entry No, 48 of List 
I1. The tax imposed by the Madras Act is not a daty of excise in the cloak Of 
_# tax on exeise, The Guvernor-General in Council v. The Province of Madras, 


1946 F.C.R. 179. 
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58. Terminal taxes on goods or passengers carried by” 
railway or air; taxes on railway fares and freights. 


59. Fees in respect of any of the matters in this list, but 
not including fees taken in any Court. 

The effect of the opening words of sub-section (1) of 8. 100, “notwith- 
standing anything in the two next succeeding sab-sections” and of 
the opening words in sub-section (8) of 8.100 of the Govt. ot India Act 
“gabject to the two preceding sub-sections” is that if the legislative powers of the — 
Federal and Provincial Legislatures enumerated in List I and List II of 
the Tth Schedule cannot be fairly reconciled, the latter must give way to the 
former. It is right howerer first to consider whether a fair reconciliation cannot 
be effected by giving to the language of the Federal Legislative List, a meaning 
which, if less wide than it might in another context bear, is yet one that can 
properly be given to it, and equally giving to the language of the Provincial’ 
Legislative List a meaning which it can properly bear: Governor-General in 
Council v. the Province of Madras; 1945 F.C.R. 179. 


List IT. 
PROVINCIAL LEGISLATIVE LIST. 


1. Public order (but not including the use of His Majesty’s 
naval, military or air forces in aid of the civil power); the 
administration of justice; constitution and organisation of all 
courts, except the Federal Court, and fees taken theein; pre- 
ventive detention for reasons connected with the maintenance 
of public order; persons subjected to such dentention. 

2. Jurisdiction and powers of all courts except the Fede- 
ral Court, with respect to any of the matters in this list; pro- 
cedure in Rent and Revenue Courts. 

8. Police, including railway and village police. 

4. Prisons, reformatories, Borstal institutions and other 
institutions of a like nature, and persons detained therein; 
arrangements with other units for the use of prisons and other 
institutions. 

5. Public debt of the Province. 


6. Provincial Public Services and Provincial Public Ser- 
vice Commissions, 


7. Provincial pensions, that is to say, pensions payable: 
by the Province or out of Provincial revenues. 


8. Works, lands and buildings vested in or in the posses- 7 
sion of His Majesty for the purposes of the Province. 
9. Compulsory acquisition of land. 


10. Libraries, museums and other similar institutions con- 
trolled or financed by the Province. 


11. Elections to the Provincial Legislature, subject to 
the provisions of this Act. 


12. The salaries of the Provincial Ministers, of the Spea-- 
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‘ker and Deputy Speaker of the Legislative Assembly, and, 
-if there is a Legislative Council, of the President and Deputy 
President thereof; the salaries, allowances and privileges of the 
members of*the Provincial Legislature; and, to such extent as 
is expressly authorised by Part III of this Act, the punishment 
of persons who refuse to give evidence or produce documents 
‘before Committees of the Provincial Legislature. 


13. Local government, that is to say, the constitution and 
-powers of municipal corporations, improvement trusts, district 
boards, mining settlement authorities and other local authori- 
ties for the purpose of local self-government or village adminis- 
tration. 


14, Public health and sanitation; hospitals and dispensa- 
-garies; registration of births and deaths. 


15. Pilgrimages, other than pilgrimages to places beyond 
India. 


16. Burials and burial grounds. 


17. Education, including Universities other than those 
-specified in paragraph 13 of List I. 


18. Comniunications, that is to say. roads, bridges, ferries, 
and other means of communication not specified in List I, minor 
railways subject to the provisions of List I with respect to such 
railways; municipal tramways; ropeways; inland waterways and 
traffic thereon subject to the provisions of List III with regard 
-¢o such waterways; ports, subject tothe provisions in List I 
with regard to major ports; vehicles other than mechanically 
‘propelled vebicles. 


19. Water, that is to say, water supplies, irrigation and 
canals, drainage and embankments, water storage and water 
power. 


20. Agriculture, including agricultural education and 
research, protection against pests and prevention of plant disea- 
ses; improvement of stock and prevention of anima] diseases; 
veterinary training and practice; pounds and the prevention 
_of cattle trespass. 


91. Land, that is to say, rights in or over land, Jand 
tenures, including the relation of landlord and tenant, andthe 
collection of rents; transfer, alienation and devolution of agri- 
cultural land; land improvement and agricultural loans; coloni- 
zation; Courts of Wards; encumbered and attached estates; 
treasure trove. 


When a Lsgislature with limited and restricted powers makes use in an 

Act of a word of such wide and general] import as “property’’, the presumption 

must be that it is using it with reference to that kind of property with res- 

pect to which it is competent to legislate and to no other. Jn re Hindu Women’s 
Rights to Property Act. 1941 F.C.R. 12. 
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22. Forests. 

23. Regulation of mines and oilfields and mineral deve- 
lopment subject to the provisions of List I with respect to 
regulation and development under Dominion control, — 
| 24. Fisheries. | 

25. Protection of wild birds and wild animals. 


26. Gas and gasworks. ? 

27. Trade and commerce within the Province: markets 
ani fairs; money lending and money lenders. 

28. Inns and inkeepers, 

29. Production, supply and distribution of goods; deve- 
lopment of industries, subject to the provisions in List I with 
respect to the development or certain industries under Domi- 
nion control. 


30. Adulteration of foodstuffs and other goods; weights 
and measures. 


31. Intoxicating liquors and narcotic drugs, that is to say, 
the production, manufacture, possession, transport, purchase 
and sale of intoxicating liquors, opium and other narcotic 
drugs, but subject, as respects opium, to the provisions of List I 
and, as respects poisons and dangerous drugs, to the provisions 
of List ITI. 

The power to legislate “with respect to intoxicating liquors”, unless the 
meaning of the words used is restricted or controlled by the context or by 
other previsions in the Act, includes the power to prohibit intoxicating 
liquors throughout the province or in any specified part of the province. Bhola 
Prasad v. King Emperor, 1942 F.C.R. 17. 


$2. Relief of the poor; unemployment. 


33. The incorporation, regulation, and winding-up of cor- 
porations not being corporations specified in List I or Univer- 
sities; unincorporated trading, literary, scientific, religious and 
other societies and associations; co-operative societies. 

_ 84, Charities and charitable institutions; charitable and 
religious endowments. 


35. Theatres, dramatic performances and cinemas, but 
not including the sanction of cinematograph films for exhibition. 


86. Betting and gambling. 

37. Offences against laws with respect of any of. the 
matters in this list. 

88. Inquiries and statistics for the purpose of any of the 
matters in this list. 
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39. Land revenue, including the assessment and collection: 
of revenue, the maintenance of land records, survey for revenue: 
purpeses and records of rights, and alienation of revenue. 

ea 


40. Duties of excise on the following goods manufactured 
or produced in the Province and countervailing duties at the: 
same or lower rates on similar goods manufactured or produced: 
elsewhere in India— 

(a) alcoholic liquors for human consumption: 


(b) opium, Indian hemp and other narcotic drugs ‘and: 
narcotics; non-narcotic drugs; | 


(c) medicinal and toilet preparations containing alcohol 
or any substance included in sub-paragraph (4) of 
this entry. 

41. Taxes on agricultural income. 

42. Taxes on lauds and buildings, hearths and windows. 
43. Duties in respect of succession to agricultural land. 
43A. Estate duty in respect of agricultural land. 

44. Taxes on mineral rights subject to any limitations 


imposed by any Act of the Dominion Legislature relating to 
mineral development. 


45. Capitation taxes. 
46. Taxes on professions, trades, callings and employ- 


ments, subject, however, to the provisions of s.142A of this. 
Act. 


47. Taxes on animals and boats. 
48. Taxes on the sale of goods and on advertisements. 


48A. Taxes on vehicles suitable for use on roads, 
whether mechanically propelled or not, including tramcars. 

48B. Taxes on the consumption or sale of electricity, 
subject, however, to the provisions of s.154A of this Act. 


49. Cesses onthe entry of goods into a local area for 
consumption, use or sale therein. 

50. Taxes on luxuries, including taxes on entertainments, 
amusements, betting and gambling. 


51. The rates of stamp duty in respect of documents: 
other than those specified in the provisions of List I with 
regard to rates of stamp duty. 


52. Dues on passengers and goods carried on inland 
water-ways. 

53. Tolls. 

54. Fees in respect of any of the matters in this list, but’ 
not including fees taken in any Court. 


List III. 
CoNCURRENT LEGISLATIVE LIST. 
Part I. 


1. Criminal law, including all matters included in the 
Indian Penal Code at the date of the passing of this Act, but 
excluding offences against laws with respect to any of the 
matters specified in List I or List II and excluding the use of 
His Majesty's naval, military and air forces in aid of the civil 
- power. 

2. Criminal procedure, including all matters included in 
‘the Code of Criminal Procedure atthe date of the passing of this 
Act. 


8. Removal of prisoners and accused persons from one 
‘unit to another unit. 


4. Civil Procedure, including the law of Limitation and 
al] matters included in the Code of Civil Procedure at the date 
of the passing of this Act; the recovery in a Governor’s Pro- 
vince or a Chief Commissioner's Province of claims in respect 
of taxes and other public demands. including arrears of land 
revenue and sums recoverable as such, arising outside that 

Province. 


5. Evidence and oaths; recognition of laws. public acts 
_and records and judicial proceedings. 


6. Marriage and divorce; infants and minors; adoption. 
7. Wills, intestacy, and succession, save as regards agri- 
. cultural Jand. 


When a Legislature with limited and restricted powers makes use in an 
Act of such wide and general import as “property”, the presumption must 
' be that it is using it with reference to that kind of property with respect to 
which it is competent to legislate and to no other. Jn ve Hindu Women’s 
Rights to Property Act. 1941 F.0.R. 12. | 


8, Transfer of property other than agricultural land; regis- 
tration of deeds and documents. 

9. Trusts and Trustees. | 

10. Contracts, including partnership, agency, contracts of 


. carriage, and other special forms of contract. but not including 
contracts relating to agricultural land. 


11. Arbitration. 


12. Bankruptcy and insolvency; administrators-general 
and official trustees. 


13, Stamp duties other than duties or fees collected by 
-means of judicial] stamps, but not including rates of stamp duty. 


14, Actionable wrongs, save in so far as included in laws 
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with respect to any of the matters specified in List I or List IT. 


15. Jurisdretion and powers of all courts, except the 
Federal Court, with respect to any of the matters in this list 


16. Legal, medical and other professions. 
17. Newspapers, books and printing presses, 


18. Lunacy and mental deficiency, including places for 
the reception or treatment of lunatice and menta) deficienta. 


19, Poisons and dangerous drugs. 

20. Mechanically propelled vehicles. 
21. Boilers. 

22. Prevention of crulty to animals. 

23. European vagrancy; criminal tribes. 


24, Inquiries and statistice for the purpose of any of the 
matters in this Part of this List. 


25. Fees in respect of any of the matters in this Part of 
this List, but not including fees taken in any Court. 


Part II. 

(8.12 6(2)). 

26. Factories. | 
27. Welfare of labour; conditions of labour; provident 


funds; employers liability and workmen’s compensation; health 
insurance, including invalidity pensions; old age pensions. 


28. Unemployment insurance. 
29. Trade unions; industrial and labour disputes. 


30. The prevention of the extension from one unit to 
another of infectious or contagious diseases or pests affecting 
men, animals or plants. 


81. Electricity. 


32. Shipping and Navigation on inland waterways as 
regards mechanically propelled vessels, andthe rule of the 
road on such waterways; carriage of passengers and goods on 
inland waterways. 


$3. The sanctioning of cinematograph films for exhibt- 
tion. 


34, Peraons subjected to preventive detention under 
Dominion authority. 
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85. Inquiries and statistics for the purpose of any of the 
matters in this Part of this List. 


86, Fees in respect of any of the matters in this Part of 
this List, but not including fees taken in any Court. 


EIGHTH SCHEDULE. 
(Omitted). 


NINTH SCHEDULE. 
(Omitted). 
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TENTH SCHEDULE. 


Section 32t. 
ENACTMENTS REPEALED. . 












Session and 


Chapter of Extent of Repeal. — 
Act. : 
21 Geo. 3. c. 70 | The East India Company | Section eighteen. 
Act, 1780. | 


37 Geo.3. c. 142 | The East India Act, 1797 | Section twelve. 


16 &17 Vict. |The Customs Consolidation | Section three hundred 
c. 107. Act, 1853. and twenty-nine. 


93 & 24 Vict. |An Act to extend in certain} The whole Act. 
c. 89. cases the provisions of the 
Superannuation Act, 1859. 


47 & 48 Vict. | Tne Indian Marine Service| The whole Act 
c. 38. Act, 1884. 


56 & 57 Vict. | The Madras and Bombay | The whole Act. 
c. 62, Armies Act, 1893. 


5 & 6 Geo. 5. | The Government of India| The whole Act. 
c. 61. Act, 1915. 


6 & 7 Geo. 5. | The Government of India | The whole Act, except 
c. 37, (Amendment) Act, 1916 sections six and eight. 


9&10 Geo. 5, | The Government of India | The whole Act, except 
c. 101. Act, 1919. the Preamble and sub- 
section (1) of section 
forty-seven. 
12 & 18 Geo. 5. | The Indian High Courts | The whole Act, 
°. 20. Act, 1922. 


14 & 15 Geo. 5. | The Government of India | The whole Act. 
c. 28. (Leave of Absence) Act, 
1924. 


15 & 16 Geo. 5. | The Government of India | The whole Act. 
c. 83. (Civil Services)Act, 1925 


17 & 18 Geo. 5. | The Government of India |The whole Act, except 
c. 8. (Indian Navy) Act, 1927. | section two and sub- 
section (1) of section 

four. 


228° 


Constitution of Dominoin of India, 





Session and 
Chapter of 
A 


Title. 


Extent of Repeal. 





17 & 18 Geo. 6. | The Government of India 


c. 24. (Statutory Commission) 


Act, 1927. 


20 & 21 Geo. 5. 
c. 2. 


The Government of India 
. (Aden) Act, 1929. 






28 & 24Geo. 5. {| The Government of India 
Cc. 23. 


23 & 24 Geo. 5. 
c. 36. 


The Administration of 
Justice (Miscellaneous 
Provisions) Act, 193838. 


(Amendment) Act, 1933. 


The wnole Act. 


The whole Act. 
The whole Act. 


In the First Sehedule 
the words “5 & 6 
“Geo. 5. c. 61; the 
’ Government of 
“India Act; section 
“one hundred’ and 
“twenty-seven.” 
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ANNEXURE I. 


The India (Proclamations of Emergency) Act, 1946. 
(9 10 Geo. 6, Ch. 23). 


An Act to amend the Government of India Act, 1935, as res- 


pect the effect of proclamations of emergency under 
section one hundred and tuo of that Act. 


14th February, 1946. 


Be it enacted by the King’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows:-- 

1. Amendment of s. 102 of Government of India Act, 1935. 


In subesection (1) of section one hundred and twe of the 
Government of India Act, 1935 ( 26 Geo, 5 & 1 Edw’ 8. ¢, 2) 
(which enables the Central Legislature, where a Proclamation 
of Emergency is in force, to make laws fora Province or any 
part thereof with respect to any of the matters enumerated in 
the Provincial Legislative List), after the words ‘enumerated 
in the Provincial Legislative List’? there shall be inserted the 
words “or to make laws whether or not for a Province or any 
part thereof, with respect to any matter not enumerated in 
any of the Lists in the Seventh Schedule to this Act’’. 


2. Commencement and transitional provision. 


(1) Subject to ths Provisions of this section, this Act 
shall be deemed to have come into operation on the commence- 
ment of part III of the Governraent of India Act, 1935- 


(2) Where, before the passing of this Act, a High Court 
in British Jndia has given a judgment or made a final order in 
any civil proceedings involving a question as to the validity of 
any law, ordinance, order, bye-law, rule or regulation passed 
or made in india, any party to the proceedings may, at any time 
within ninety days from the passing of this Act, apply— 


(a) where an appeal from the judgment or order has 
been decided by the Federal Court, to the Federal Court ; 
and ' 


(b) in any other case, to the High Court for a review of 
the proceedings in the light of the provisions of this Act, and 
the Court to which the application is made shall review the 
proceedings accordingly and make such order, if any, varying or 
reversing the judgment or order previously given Or made, as 
may be necessary to give effect to the provisions of this Act : 


Provided that, on any such application, the Court may 
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make such order as to the costs of the application and of the 
proceedings as my be just, and, where it varies or reverses the 
original judgment or order, may order any party in whose 
favour the variation or or reversal operates to pay to any party 
adversely affected by the variation or reversal such compen- 
sation as my be just for any loss sustained by him which is 
attributable to anything reasonably done by him in reliance on 
the original judgment or order. 


3. Short title. 


(1) This Act may be cited as the India (Proclamations of 
Emergency) Act, 1946. 


ANNEXURE II. 


The India (Central Government and Legislature) 
Act, 1946 
(9 & 10 Geo, 6 Ch. 39), as amended by the Provisional 
Constilution Order. 


An Act to amend the Government of India Act, 19365, 
with respect to the qualifications of members of the Governor- 
General's Exective Council, to extend temporarily the powers 
of the Indian Legislature to make Jaws, to amend sub-section 
(4) of section one hundred and two of the said Act as to the 
effect of laws passed by virtue of a Proclamation of Emergency, 
and for purposes connected with the matters aforesaid. 


26th March, 1946. 


Be it enacted by the King’s Most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 


1. (omitted), 
2. Trade and commerce and unemployment. 


(1) Notwithstanding anything in the Government of 
India Act, 1935, the Dominion Legislature shall during the 
period mentioned in section four of this Act have power to 
make laws with respect to the following matters: — 


(a) trade and commerce (whether or not within a pro- 
vince) in and the production, supply and distribution of cotton 
and woolen textiles, paper (including newsprint), foodstuffs 
(including edible oil seeds and and oils), petroleum and petro- 
leam products, spare parts of mechanically propelled vehicles, 
coal, iron, steel and mica ; and 

(b) unemployment among persons who have been serving 
during the present war in the armed forces of His Majesty or of 
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any Indian State, and, so far as relates to the rehabilitation of 
disabled persons and the setting up add carrying on of labour 
exchanges, employment information bureaux and retaining 
establishments for persons whether disabied or not, unemploy- 
ment among other persons who have been serving or have been 
employed in connection with the present war (whether their 
service or employment was by or under the Crown or not), and 


(c) offences against laws with respect to any of the 
matters mentioned in the preceding paragraphs of this subsec- 
tion, enquiries and statistics for the purposes of any of those 
matters, jurisdiction and powers of all Courts, except the Fede 
ral Court, with respect to any of those matters, and fees in 
respect of any of those matters, but not including fees taken in 
any Court, but any law made by the Indian Legislature which 
that Legislature would not, but for the provisions, of this section, 
have been competent to make shall, to the extent of the incom- 
petency, cease to have effect on the expiration of the said period 
except as respects things done or omitted to be done before the 
expiration thereof, 


(2) Any power of the Indian Legislature to make laws 
under this section with respect to any matter shall include 
power to make laws as respects a Province conferring powers 
and imposing duites, or authorising the conferring of powers 
and the imposition of duties, upon the Dominion or officersand 
authorities of the Dominion as respects that matter, notwith- 
standing that it is one in respect of which the Provincial Le- 
gislature also has pover to make laws. 


(3) No Bill or amendment’ making any provinsion which 
the Indian Legislature would not, but for the provisions of this 
section, have been competent to make, shall be introduced or 
moved in the Indian Legislature without the previous san- 
ction of the Governor-General. ; 


(4) Subsection (2) of section one hundred and seven of the 
Government of India, Act, 1935 (which relates to inconsistency 
between Dominion laws and Provincial laws) and subsection 
(2) of section one hundred and twenty-six of that Act (which 
relates to the giving of directions to a Province as to the carry- 
ing into execution cf Dominion laws relating to matters speci- 
fied in Part II of the Concurrent Legislative List) shall apply 
in relation to a law enacted by virtue of this section with res- 
pect to any matter, being a matter with respect to which a pro- 
vince has power to make laws. as if that matter were a matter 
specified in Part II of the Concurrent Legislative List. 


8. Requisitioned Land.— 
(1) Notwithstanding anything in the Government of 
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India Act 1935, the powers of the Dominion Legislature to 
make laws shall extend to the making of laws — 


(a) providing, in relation to land, ina province which, 
when the Act of the Indian Legislature known as the Defence 
of India Act, 1939, expires, is subjcct to any requisition effected 
under the rules made under that Act, for the continuance, until 
not later than the end of the peried mentioned in section four 
of this Act, of all or any of the powers theretofore exercisable 


under the said Act of the Indian Legislature or the said rules ; 
and 


(b) providing, in particular, for the continuance as afore- 
said of the power of the Central Government compulsorily to ac- 
quire any such land as aforesaid for any purposes directly and 
without the interposition of any Province, and any laws made by 
virtue of this subsection may contain provisions with respect to 
offences against the laws, enquiries andstatistics for the purposes 
of the laws, jurisdiction and powers of all Courts. except the 
Federal Court, with respect to any of the matters dealt with 
by the laws and fees in respect of any of those matters, but not 
including fees taken in any Court; and subsections (2) to (4) 
of the last preceding scetion shall apply in relation to any such 
laws as they apply in relation to laws made under that section. 


2. Nothing in this section shall 


(a) prejudice any power of the Dominion to acquire land 
in accordance with section one hundred and twenty-seven of 
the Government of India Act, 1935 (which enables land to 
be acquired by the Governor-General in Council through the 
intermediacy of a Province) ; or 


(b) affect the provisions of subsection (2) of section two 
hundred and ninety-nine of that Act (which requires any law 
authorising the compulscry acquisition of land to make pro- 
vision for the payment of compensation). 


(3) In this section, the expression ‘land’ includes immo- 
vable property of every kind. 


4, Duration of legislativa powers under this Act.— 
The period mentioned in the two last preceding sections 
is the period of one year beginning with the date on which the 
Proclamation of Emergency in force at the passing of this Act 
ceases to operate or, if the Governor-General by public notifi- 


cation so directs, the period of two years bagiuning with that 
date ; 


Provided that if and so often asa resolution approving 
the extension of the said period is passed by the Dominion Le- 
gislature, the said period shall he extended for a further period 
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of twelve months from the date on which it would otherwise 
expire so, however. that it does not in any case continue for 


more than five years from the date on which the Proclamation 
of Emergency ceases to operate. 


4A. Powers of the Dominion Legislature to be 
powers of the Constituent Assembly—The powers of the 
Dominion Legislature under this Act shall, until other 
provision is made by or in accordance with a law made 
by the Constituent Assembly under’ sub-section (1) of 


section 8 of the Indian Independence Act, 1947, be exercis- 
able by that Assembly, and accordingly references in this Act 


to the Dominion Legislature shall be construed as references to 
the Constituent Assembly. 


5. Duration of laws passed by virtue of a Proclamation of 
Emergency—A law made by the Indian Legislature whether be- 
fore or after the passing of this Act, during the continuance in force 
of the Proclamation of Emergency being a law which that Legis- 
lature would not, but for the issue of such a Proclamation, have 
been competent to make, shal] not cease to have effect as requi- 
red by sub-section (4) of section one hundred and two of the 
Government of India Act, 1935, except to the extent to which 
the said Legislature would not. but for the issue of that Pro- 
clamation have been competent to make it, and accordingly, in 
the said subsection (4) for the words ‘shall ceass to have. effect’ 
there shall be substituted the words “shall, to the extent of the 
incompetency, cease to have effect’, 


PART Ill. 


The main statutory provisions have been dealt with 
in the preceding Parts—Parts I and II. It now remains 
for us, in this Part, to trace the events leading up to the 
establishment of the two Dominions and the steps taken 
by the Governor-General consequential on and in connec- 
tion with the setting up of the Dominions. 


In the statement made by His Majesty's Govern- 
ment on June 3, 1947, the final decision was announced; 
and all action which has since been taken is in accordance 
with that decision. A reference should therefore be made 
first to that important pronouncement. 


STATEMENT BY HI3 MAJESTY’S GOVERNMENT 
ON JUNE 38, 1947, | 


The following is the announcement by His Majesty's 
Government which was issued from the Viceroy’s House, 
New Delhi, on June 3rd, 1947. 


Introduction. 


1. On February 20th, 1947, His Majesty’s Govern- 
ment announced their intention of transferring power in 
British India to Indian hands by June 1948 His Majesty’s 
Government had hoped that it would be possible for the 
major parties to co-operate in the working out of the 
Cabinet Mission’s Plan of May 1946. and evolve for India 
a Constitution acceptable to all concerned. This hope has 
not been fulfilled. 


2. The majority of the representatives of the Pro- 
vinces of Madras, Bombay, the United Provinces, Bihar, 
Central Provinces and Berar, Assam, Orissa and the North- 
West Frontier Province, and the representatives of Delhi, 
Ajmer-Merwara and Coorg have already made progress in 
the task of evolving anew Constitution. On the other 
hand, the Muslim League Party, including in it a majority 
of the representatives of Bengal, the Punjab and Sind as 
also the representative of British Baluchistan, has decided 
not to participate in the Constituent Assembly. 


3. It has always been the desire of His Majesty's 
Government that power should be transferred in accor- 
dance with the wishes of the Indian people themselves. 
This task would have been greatly facilitated if these had 
been agreement among the [Indian political parties. In the 
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zabsence of such akteciient the task of devising a method 
dy which the wishes of the Indian people can be ascer- 
tained has devolved upon His Majesty’s Government. 
After full consultation with political leaders in India, His 
Majesty’s Government have decided to adopt for this pur- 
‘pose the plan set out below. His Majesty’s Government 
wish to make it clear that they have no intention of 
attempting to frame any ultimate Constitution for India; 
this is a matter for the Indians themselves. Nor is there 
_anything inthis plan to preclude negotiations between 
.Gommunities for a united India. 


The Issues To Be Decided. 


4, It isnot the intention of His Majesty's Govern- 
‘ment to interrupt the work of the existing Constituent 
Assembly. Now that provision is made for certain Provin- 
.ces specified below, His Majesty's Government trust that, 
as a consequence of this announcement, the Muslim Lea- 
gue representatives of those Provinces, a majority of 
whose representatives are already participating init, will 
now take their due share it its labours. At the same time, 
it is clear that any Constitution framed by this Assembly 
cannot apply to those parts of the country which are un- 
willing to accept it. His Majesty’s Governmenr are satis- 
fied that the procedure outlined below embodies the best 
practical method of ascertaining the wishes of the people 

-of sugh areas on the issue whether their Constitution is 
to be framed :— 


(a) in the existing Constituent Assembly; or 


(6) in anew and separate Constituent Assembly 
consisting of the representatives of those 
areas which decide not to participate in the 
existing Constituent Assembly. 


When this has been done it will be possible to deter- 
-mine the authority or authorities to whom power should 
‘be transferred. | 

Bengal And The Punjab. 


5. The Provincial Legislative Assemblies of Bengal 
-and the Puniab (excluding the European members) will, 
therefore, each be asked to meet in two parts, one repre- 
-seating the Muslim majority districts and the other the 
rest of the Province. For the purpose of determining the 
population of districts, the 1941 cemsus figures will be 
taken as authoritative. The Muslim majority districts in 
- these two Provinces are set out inthe Appendix to this 
-Announcement. 


i 
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6. The members of the two parts of each Legislative- 
Assembly sitting separately will be empowered to vote 
whether or not the Province should be partitioned. [fa 
simple majority of either part decides in favour of parti- 
tion division will take place and arrangements will be made: 
accordingly. 


7. Before the question as to the partition is decided,. 
it is desirable that the representatives of each part should. 
know in advance which Constituent Assembly the Pro- 
vince as a whole would join in the event of the two parts. 
subsequently deciding to remain united. Therefore, if any 
member of either Legislative Assembly so demands, there 
shall be held a meeting of all members of the Legislative: 
Assembly (other than Europeans) at whicha decision will. 
be taken on the issue as to which Constituent Assembly- 
the Province as a who would join if it were decided by 
the two parts to remain united. 


8. Inthe event of partition being decided upon,. 
each part of the Legislative Assembly will, on behalf of 
the areas they represent, decide which of the alternatives. 
In paragraph 4 above to adopt. 


/ 

9. For the immediate purpose of deciding on the 
issue of partition, the members of the Legislative Assem- 
blies of Bengal and the Punjab will sit in two parts accord- 
ing to Muslim majority districts (as laid down in the 
Appendix) and non-Muslim majority districts. Thisis only 
a preliminary step of a purely temporary nature as It is. 
evident that for the purposes of a final partition of these 
Provinces a detailed investigation of boundary questions. 
will be needed; and, as soon as a decision involving parti- 
tion has been taken tor either Province, a Boundary Com- 
mission will be set up by the Governor-General, the mem- 
bership and terms of reference of which will be settled in. 
consultation with those concerned. It will be instructed. 
to demarcate the boundaries of the two parts of the Pun-. 
jab on the basis of ascertaining the contiguous majority’ 
areas of Muslims and non-Muslims. It will also be instruct- 
ed to take into account other factors. Similar instructions. 
' will be given to the Bengal Boundary Commission. Until 
the report of a Boundary Commission has been put into: 
effect, the provisional boundaries indicated in the Appen- 
dix will be used. 


Sind. 


10. The Legislative Assembly of Sind ( excluding. 
the European members ) will at a special meeting also- 
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stake its own decision on the alternatives in patagraph 4 
-above. - 


North-West Frontier Province. 


11. The position of the North-West Frontier Pro- 
‘vince is exceptional. Two of the three representatives of 
‘this Province are already participating inthe existing 
‘Constituent Assembly. But it is elear, in view of its geog- 
-raphical situation, and other considerations, that if the 
whole or any part of the Punjab decides not to join the 
existing Constituent Assembly, it will be necessary to 
give the North-West Frontier Province an opportunity to 
‘reconsider its position. Accordingly, in such an event,a 
‘referendum will be made to the electors of the present 
Legislative Assembly in the North-West Frontier Province 
-to choose which of the alternatives mentioned in parag- 
taph 4 above they wish to adopt. The referendum will be 
held under the aegis of the Governor-General and in con- 
-sultation with the Provincial Government. 


British Baluchistan. 


12. British Baluchistan has elected a member, but 
he has not taken his seat in the existing Constituent As- 
~sembly. In view of its geographical situation, this Province 
will also be given an opportunity to reconsider its position 
-and to choose which of the alternatives in paragraph 4 
.above to adopt. His Excellency the Governor-General is 
examining how this can most appropriately be done. 


Assam, 


13. Though Assam is predominantly a non-Muslim 
Province, the district of Sylhet which is contiguous to 
Bengal is predominantly Muslim. There has been ademand 
that, in the event of the partition of Bengal, Sylhet should 
be amalgamated with the Muslim part of Bengal. Accord- 
ingly, if it is decided that Bengrl should be partitioned, a 
‘referendum will be held in Sylhet district under the aegis 
of the Governor-General and in consultation with the 
Assam Provincial Government to decide whether the dis- 
‘trict of Sylhet should continue to form part of the Assam 
Province or should be amalgamated with the new Province 
of Eastern Bengal, if that Province agrees. If the referen- 
-dum results in favour of amalgamation with Eastern Ben- 
gal, a Boundary Commission with terms of reference simi- 
lar to those for the Punjab and Bengal will be set up to 
demarcate the Muslim majority areas of Sylhet district 
and contiguous Muslim majority areas of adjoining distri- 
<ts, which will then be transferred to Eastern Bengal. The 
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rest of the Assam Province will in any case continue to 
participate in the proceedings of the existing Constituent-- 
Assembly. , , ; 


Representation in Constituent Assemblies. 


14. fit is decided that Bengal and the Punjab should’ 
be partitioned, it will be necessary to hold fresh elections, 
to choose their representatives on the scale of one for 
every million of population according to the principle con-., 
tvined in the Cabinet Mission's Plan of May 16th, 1946., 
Samilar elections will also have tobe held for Sylbet in the . 
eivent of it being decided that this district should form 
part of East Bengal. The number of representatives to- 
which each area would be entitled is as follows:— 


‘Description of Constituency No. of Members 
Province . General Muslims Sikhs Total. 
Sylhet District... 1 2 i 
West Bengal ... 15 4 Nil 19 
East Bengal . ... 12 29 Nil 41 
West Punjab. ... 3 12 2 17 
East Punjab . ... 6 4 2 12 . 


15. In accordance with the mandates given to them,,. 
the representatives of the various areas will either join. 
the existing Constituent Assembly or form the new Con-: 
stituent Assembly. | 


Administrative Matters. 


16. Negotiations will have to be initiated as soon 
as possible on the administrative consequences of any” 
partition that may have been decided upon:— 

(a) Between the representatives of the respective: 
successor authorities about all subjects now’ 
dealt with by the Central Government, includ-. 
ing Defence, Finance and Communications. 


(b) Between different successor authorities and His: 
Majesty's Government for treaties in regard to- 
| matters arising out of the transfer of power. 
(c) In the case of Provinces that may be partitioned, 
as to the administration of all provincial subje-- 
cts such as the division of assets and liabilities, 
the police and other services, the High Courts, 
| provincial institutions etc. 
The Tribes Of The North-West Frontier. 


17. Agreements with tribes of the North-West Fron-- 
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tier of India will have to be negotiated by the appropriate 
successor authority. | 


The States. 


18. His Majesty’s Government wish to make it ae 
that the decisions announced above relate only to British 
India and that their policy towards Indian States contain- 
ed in the Cabinet Mission Memorandum of 12th May 1946 
remains unchanged. 


Necessity For Speed. 


19. In order that the successor authorities may have 
time to prepare themselves to take over power, it is im- 
portant that all the above processes should be completed 
as quickly as possible. To avoid delay, the different Pro- 
vinces or parts of Provinces will proceed independently as 
far as practicable within the conditions of this Plan. The 
existing Constitutent Assembly and the new Constituent 
Assembly (if formed) will proceed to frame Constitutions 
for their respective territories : they will of course be free 
to frame their own rules. 


Immediate Transfer of Power. 


20. The major political parties have repeatedly em- 
phasized their desire that there should be the earliest 
possible transfer of power in India. With this desire His 
Majesty's Government are in full sympathy, and they are 
willing to anticipate the date of June, 1948, for the hand- 
ing over of power by the setting up of an independent 
Indian Government or Governments at an even earlier 
date. Accordingly, as the mosr expeditious, and indeed the 
only practicable way of meeting this desire, His Majesty's 
Government propose to introduce legislation during the 
current session forthe transfer of power this yearon a 
Dominion Status basis to one or two successor authorities 
according to the decisions taken as a result of this an- 
nouncement. This will be without prejudice tothe right of 
the Indian Constituent Assemblies to decide in due course 
whether or not the part of India in respect of which they 
have authority will remain within the British Common- 
wealth. 


Further Announcements by Governor-General. 


21. His Excellency the Governor-General will from 
time to time make such further announcements as may be 
necessary in regard to procedure or any other matters for 
carrying out the above arrangements. 
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. Appendix, 
The Muslim majority districts of Punjab and Bengal 
according to 1941 census. 


1. The Punjab— 


Lahore Division.—Gujranwala, Gurdaspur Lahore, 
Sheikhupura, Sialkot. 


Rawalpindi Division.— Attock, Gujrat, Jhelum, 
Mianwali, Rawalpindi, Shahpur. 


Multan Division.—Dera Ghazi Khan, Jhang, 
Lyallpur, Montgomery, Multan, Muza- 
ffargarh. 


2. Bengal.— 


Chittagong Division.—Chittagong, Noakhali, 
Tippera. 


Dacca Division.—Bakerganj, Dacca, Faridpur, 
Mymensingh. 

Presidency Division.—Jessore,Murshidabad, Nadia 

Rajshahi Division.—Bogra, Dinapur,Malda,Pabna, 
Rajshahi, Rangpur. 


~~ 


H.E. THE VICEROY’'S MESSAGE. 


The above sratement represented the final decision 
of His Majesty's Government as tothe method by which 
power was to be transferred from British to Indian hands. 
The Plan was explained by His Excellency the Viceroy 
in his address broadcast to the people onthe 3rd June 
1947. In the course of his address His Excellency observed 
as follows:— 


“Since my arrival in India at the end of MarehI have 
tspent almost every day in consultation with as many of 
ahe leaders and representatives of as many communities 
thnd interests as possible... Nothing | have seen or heard in 
a te past few weeks has shaken my firm opinion that with 
tieeasonable measure of goodwill between the communi- 
prs a unified India would be by far the best solution of the 
hoblem. For more than a hundred years 400 millions of you 
aave lived together and this country has been administered 
ts a single entity. This has resulted in unified communica- 
tions, defence, postal services and curreney ; an absence of 
tariffs and customs barriers ; ane the basis for an integra- 
ed political economy. My great hope was that commvu- 
nal differences would not destroy all this. My first course, 
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in all my discussions, was therefore to urge the political 
leaders to accept unreservedly the Cabinet Mission 
plan of 16th May 1946. In my opinion that plan pro- 
vides the best arrangement that can be devised to meet 
the interests of all the communities of India. To my 
great regret it has been impossible to obtain agreement 
either on the Cabinet Mission plan, or on any other plan 
that would preserve the unity of India. But there can be 
no question of coercing any large areas in which one com- 
muuity has a majority, to live against their will undera 
‘Government in which another community has a majority. 
And the only alternative to coercion is partition. But 
when the Muslim League demanded the partition of India 
Congress used the same arguments for demanding in that 
event the partition of certain Provinces. To my mind 
this argument is unassailable. In fact neither side proved 
willing to leave a substantial area in which their commu- 
nity have a majority under the Government of theother. 
Iam, of course, just as much opposed to the patition of 
Provinces as I am to the partition of India herself and for 
‘the same basic reasons. For just as I feel there is an 
Indian consciousness which should transcend communal 
‘differences so I feel there isa Punjabi and Bengali cons 
‘ciousness which has evoked a loyalty to their Province- 
And sof felt it was essential that the people of India 
ttnemselves should decide this question of partition. 


“The procedure for enabling them to decide for them- 
selves whether they want the British to hand over power 
to one ortwo Governments is set out in the statement 
which will be read to you. But there are one or two 
points on which I should like to add a note of explanation. 
It was necessary in order to ascertain the will of the 
‘people of the Punjab, Bengal and part of Assamto lay 
down boundaries between the Muslim majority areas and 
the remaining areas, but I want to make it clear that the 
ultimate boundaries will be settled by a Boundary Com- 
mission and will almost certainly not be identical with 
those which have been provisionally adopted. We have 
given careful consideration to the position of the Sikhs. 
This valiant community forms about an eighth of the po- 
pulation of the Punjab, but they are so distributed that 
any partition of this Province will inevitably divide them. 
All of us who have the goodof the Sikh community 
at heart are very sorry to think that the partition of the 
Punjab, which they themselves desire, cannot avoid spli- 
tting them to a greater or lesser extent. The exact 
degrees of the split will be left to the Boundary Comission 
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on which they will of course be represented. . 

“The whole plan may not be perfect ; but like alt 
plans, its success will depend on the spirit of goodwill. 
with which it is carried out. I have always felt that once 
it was decided in what way totransfer power, the transfer: 
should take place at the eazliest possible moment, but the 
dilemma was that if we waited until a constitutional set-up: 
for all India was agreed, we should have to wait a long time,. 
particularly if partition were decided on. Whereas if we 
handed over power before the Constituent Assemblies. 
had finished their work we should leave the country with 
out a Constitution. - The solution to this dilemma, which 
I put forward, is that His Majesty’s Government should. 
transfer power now to one or two Governments of British. 
India each having Dominion Status as soon as the necess- 
ary arrangements can be made. ThisI hope will be wi- 
thin the next few months. Iam gladto announce that: 
His Majesty’s Government have accepted this proposal. 
and are already having legislation prepared for introdu-. 
ction in Parliament this session. Asa result of these deci- 
sions the special function of the India Office willno lon-- 
ger have to be carried out, and some other machinery 
will be set up to conduct future relations between His. 
Majesty's Government and India. 


“I wish to emphasise that this legislation will not 
impose any restriction on the power of India asa whole,. 
or of the two States if there is partition, to decide in the 
future their relationship to each other and to other mem-- 
ber States of the British Commonwealth. Thus the way- 
is now open to an arrangement by which power can be 
transferred many months earlier than the most optimistic. 
of us thought possible and at the same time leave it to the 
people of British India to decide for themeslves on their 
future, which is the declared policy of His Majesty's. 
Govern ment. I have made no mention of the Indian States. 
since the new decisions of His Majesty’s Government are,. 
concerned with the transfer of power in British India.” 


Announcements by the Governor General. 


In pursuance of paragraph 21 of His Majesty's Govern-- 
ment’s statement, the Governor-General has subsequently: 
made necessary further announcements, which are 
reproduced below:— 

(1) 


The 10th June 1947, | 
“In pursuance of paragraph 21 of the Statement by 
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His Majesty's Government dated the 3rd’ June 1947, Flis: 
Excellency the Governor General is pleased to direct that: 
the following procedure shall be followed for the purpose 
of giving effects paragraphs 5 to 8 of the Statement :— 


(1) The members of the Bengal Legislative Assembly 
representing for the time being the constituencies speci~ 
fied in Schedules I and II,* and the members of the Punjab- 
Legislative Assembly sea nial tor the time being the 
constituencies specified in Schedules III and IV,* : shall: 
form the two parts of the Bengal Lagislative Assembly - 
and the Punjab Legislative Assembly, respectively, for the 
purpose of taking the decisions referred to in paragraphs- 
6.and 8 of the Statement. 


(2) The Governor of Bengal shall summon the mem- 
bers forming each such part of the Bengal Legislativ Assem-- 
bly, and the Govenor of the Panjab shall summon the: 
members furming each such part of the Punjab Legislative: 
Assembly, to meet on such date, at such time and in such 
place as he may think fit, for the purpose of taking their- 
decisions in accordance with paragraphs 6, 7 and 8 of the 
Statement. 


(3) The Governor shall appoint one of the members. 
of each such body to preside over its meetings, and also-. 
one of the members of either body to preside over the 
meeting referred to in paragraph 7 ofthe Statement in. 
the event of such a meeting being held. Every such per- 
son shall have a right to vote on any issue before the mee- 
ting presided over by him, but shall not have or exercise. 
a casting vote. 

(4) Each such body shall have power to act notwith-- 
standing any vacancy in the membership there of. 


(5) Tne President of each such body shall at the 
commencement of its meeting, ascertain if any member 
demands that the joint meeting referred to in paragraph 
7 of the Statement should be held and shall forthwith: 
communicate the result to the President of the other body 
Should there be such ademand from any member, the 
joint meeting shall be held forthwith at such place as 
may have been appointed in this behalf by the Governor. 
Immediately on the conclusion of such joint meeting, the- 
two bodies shall reassemble separately for the purpose of 
taking their decisions referred to in paragraphs 6 and 8 of 
the Statement. 


(6) Subject to the provisions of paragraphs (3), (4) ; 


* Not Printed. 
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= (5) each such body shall determine its own proce- 
(7) The President of each such -body shall commu- 
nicate its decision or decisions to the Governor. 


(2) 
The 16th June 1947. 


In pursuance of paragraph 21 of the Statement _by 
‘His Majesty's Government dated the 3rd June 1947, His 
Excellency the Governor-General is pleased to direct that 
the following procedure shall be followed forthe purpose 
-of giving eflect to paragraph 13 of the Statement :— 


(1) If in accordance with the procedure laid down in 
the Announcement dated toe 10th June 1947, it is decided 
that Bengal should be partitioned, the members of the 
Bengal Legislative Assembly representing for the time 
being the constituencies specified in Schedule II to that 
Announcement, shall forthwith proceed to decide the 
following question, namely :— 

_ Whether, if the referendum to be held in Sylhet 
District in ascordance with paragraph 13 of the Statement 
by His Majesty's Governmet dated the 3rd June 1947, 
results in favour of the amalgamation of she district of 
Sylhet with he new Province of Eastern Bengal, that 
Provincee should agree to such amalgamation. 


(2) The member of the above body appointed by the 
‘Governor under paragraph 3 of the Announcement dated 
the 10th June 1947, to preside over its meetings shall 
preside over meetings of that body held for the purpose of 
-deciding the above question, and shall in due course 
communicate its decision to the Governor of Bengal. 


(3) The Governoz of Bengal shall communicate the 
adi of this announcement to all members of the above 
ody. | 


(3) 
The 21st June 1947. 


Whereas in accordance with the provisions of para- 
‘graphs 5 to 8 of the Statement by His Majesty's Govern- 
ment dated the 3rd June 1947 it has on the 20th June 1947 
been decided that the Province of Bengal shall be parti- 
tioned: | 

Now, therefore, in pursuance of paragraph 21 of the 
~wtatement His Excellency the Governor-General is pleased . 
to direct that the following proceduse shall be followed 
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for the purpose of of giving effect to paragraph 14 of the: 
Statement in respect of Bengal :— 


(1) With effect from the date of this Announcement 
the members elected by the Bengal Legislative Assembly 
to the existing Constituent Assembly cease ta be mem- 
bers thereof. 


(2) The members of the Bengal Legislative Assembly 
representing for the time being the constituencies specified 
in Schedules I and II to the Announcement dated the 
10th June 1947 shall proceed to elect their representatives. 
to the existing Constituent Assembly and the new Consti- 
tuent Assembly respectively, as laid down in paragraph 
14 of the Sratement by the method of proportional repre- 
sentation with single transferable vote. 


(3) The Governor of Bengal shall take such steps as. 
may the necessary for the purpose of holding the elections. 
referred to in paragraph (2) hbove. 


(4) 
The 21st June, 1947, 


in pursuance of paragraph 21 of the Statement by 
His Majesty’s Government dated the 3rd June 1947 the 
Governor-General is pleased to direct that the following. 
procedure shall be adopted for the purpose of holding a 
referendum in Sylhet under paragraph 13 of the State- 
ment :— 


1. The referendum shall be made to the persons. 
included in the electoral rolls for the constituencies and 
part constituency of the Assam Legislative Assembly 
specified in the Schedule* tothis Announcement. 


2. The Governor-General may, in consultation with. 
the Government of Assam, appoint a Referendum Commi-. 
ssioner and such other officers as may be considered nece--. 
ssary. 


3. The Referendum Commisstoner shall take such. 
steps as he may consider necessary to carry out the Refe- 
rendum; and may utilise the assistance of such officers. 
and authorities as my be placed at his disposal by the 
Government of Assam. 


4. The result of the Referendum shall be commu- 
nicated to the Governor-General and to the Government 
of Assam by the Referendum Commissioner. 





* Not printed. 
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C5.) *..; 
The 23rd June 1947, 


Whereas in accordance with the provisions of para- 
:graphs 5 to 8 of the Statement by His Majesty's Govern- 
ment dated the 3rd June 1947 it has on the 23 June 1947 
been decided that the Province of the Punjab shall be 
partitioned ; 


Now. therefore, in pursuance cf paragraph 21 of the 
Statement His Excellency the Governor-General is pleased 
to direct that the following procedure shall be followed 

for the purpose of giving effect to paragraph 14 of the 
‘Statement in respect of the Punjab :— 


(1) With effect from the date of this Announce- 
ment the members elected by the Punjab Legislative 
Assembly to the existing Constituent Assembly cease to 
‘be members thereof. 


(2) The mem bers of the Punjab Legislative Asse- 
mbly. representin sg tor the time being the consituencies 
‘specified in Schedules III and IV tothe Announcement 
.dated the 10th June 1947 shall proceed to elect their rep- 
‘resentatives to the existing Constituent Assembly and 
the new Constituent Assembly respectively, as laid down 
-in paragraph 14 of the Statement, by the method of pro- 
portional representatation with single transferable vote. 


(3) The Governor of the Punjab shall take such 
steps as may be necessary for the purpose of holdins the 
.elections referred to in paragraph (2) above. 


(6) 
The 23rd June 1947, 


Whereas in accordance with the provisions of para- 
-graphs 5 to 8 of the Statement by His Majety’s Govern- 
ment dated the 3rd June 1947, it has on the 23rd June1947 
‘been decided that the Province of the Punjab shall be 
partitioned ; 


Now, therefore, in pursuance of paragraph 21 of the 
‘Statement His Excellency the Governor-General is pleased 
to direct that tbe following procedure shall be followed 
for the purpose of holding a referendum in the North- 
“West Frontier Province under paragraph 11 of the State- 
ment :— 


(1) The referendum shall be made to the persons 
‘included in the electoral rolls {for the territorial consti- 
-tuencies of the North-West Frontier Province Legislative 
| Assembly. 
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(2) There shall be a Referendum Commissioner for 
the purpose of making arrangements for, and conducting, 
the referendum. 


(3) The Referendum Commissioner shall take such 
steps as may be considered necessary to carry out the 
referendum. 


(4) The result of the referendum shall be communi- 
cated by the Referendum Commissioner to the Governor 
-General and to the Government of the North-West Fronti- 
er Province. 


(7) 
The 24th June 1947. 


In pursuance of paragraph 21 of the Statement by 
His Majesty’s Government, §dated the 3rd June 1947, His 
Excellency the Governor-General is pleased to direct that 
the following procedure shall be followed (for the purpose 
of giving effect to paragraph 12 of the Statement. 


(1) The Agent to the Governor-General in Baluchis- 
tan shall summon a meeting of the members of the Shahi 
jirga (excluding the Sardars nominated by the Kalat State) 
and the* elected members of the Quetta Municipality, on 
such date, at such time and in such place as may be fixed 
by him in this behalf. 


(2) Atthesaid meeting the Agent to the Governor- 
General shall ask the members present to decide the ques- 
‘tion whether the Constitution of the Province is to be 
framed in the existing Constituent Assembly orin a new 
and separate Constituent Assembly consisting of the rep- 
resentatives of those areas which decide not to participate 
in the existing Constituent Assembly. 


(3) Each member present at the meeting shall have 
one vote and the question stated above shall be decided 
by a simple majority of those present and voting. 


(4) The Agent tothe Governor-General shall have 
power to regulate the proceedings of the meeting in such 
manner as he may consider fair and proper. 


(5) The decision taken at the meeting shall be com- 
‘municated to the Governor-General by the Agent tothe 
Governor-General and shall be deemed to be the decision 
of the Province. 








_ *See Corrigendum issued on 36th June 1947, acedrding to whieh the word 
“eleeted” was substituted fer the word “non-officia]’’. 
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(8) 
The 27th June [947. 


Whereas in accordance with paragraph 10 of the 
Statement by His Majesty's Government dated the 3rd 
June 1947, it has been decided that the Constitution of: 
the Province of Sind shall be framed in a new and separate 
Constituent Assembly; 


Now, therefore, in pursuance of paragraph 21 of the 
Statement His Excellency the Governor-General is pleas- 
ed to direct as follows :— 


With effect from the date of this Announcement the 
members elected by the Sind Legislative Assembly to the 


existing Constituent Assembly cease to be members. 
thereof. 


(9) 
The 30th June 1947. 
Whereas, in accordance with the provisions of parag-- 


raph 12 of the Statement by His Majesty’s Government 
dated the 3rd June 1947, it has on the 29th June 1947 been 
decided that the constitution of British Baluchistan shall. 
be framed in a new and separate Constituent Assembly 
consisting of the representatives of those areas which 
decide not to participate in the existing Constituent 
Assembly; 


Now, therefore, in pursuance of paragraph 21 of the 
Statement His Excellency the Governor-General is pleas- 
ed to announce that with effect from the date of this An- 
nouncement the person elected by the British Baluchistan 
to the existing Constituent Assembly ceases to be a mem-- 
ber thereof. 


- (10) 


The 30th June 1947. 


Whereas in accordance with the provisions of para- 
graphs 5 to 8 of the Statement by His Majesty's Govern- 
ment datedthe 3rd June 1947 is has been decided that 
the oe of Bengal and the Punjab shall be parti- 
tioned :— 


Now, therefore, in pursuance of paragraph 21 of the 
Statement, His Excellency the Governor-General is pleas- 
ed to make the following announcement with Re eTERCE 
to paragraphs 9 and 13 thereof:— 
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(1) There shall be two Boundary Comminions one 
for Bengal and thewther for the Punjab, consisting of the 
following:— 

_ Por Bengal: — 


Chairman To be appointed later.* 
Members Ms Justice Bijan Kumar Mukherjea, 
Mr. Justice C. C. Biswas. 
Mr, Justice Abu Saleh Mohamed Revie 
Mr. Justice S. A. Rahman. 
For the Punjab— - 
Chairman . To be appointed later.; 
Members . Mr. Justice Din Muhammad. 
Mr. Justice Muhammad Munir. 
Mr. Justice Mehar Chand waaeen: 
Mr. Justice Teja Singh. 


(Note—It is intended to appoint the same person as 
Chairman of both the Boundary Commi- 
ssions). 


(2) The two Boundary Coiisiens shall be sum- 
moned to meet as early as possible by the Governors of 
the respective Provinces, and shall submit their reports at 
the earliest possible date. 


(3) The terms of reference for the two Commis= 
sions shall be as follows :— 
For Bengal— 


The Bondary Commission is instructed to demarcate 
the boundaries of the two parts of Bengal on the basis of 
ascertaining the contiguous majority areas of Muslims and 
non-Muslims. In doing so, it will also take into account 
other factors. 


In the event of the referendum inthe District of 
Sylhet resulting in favour of amalgamation with Eastern 
Bengal, the Boundary Commission will also demarcate the 
Muslim majority areas of Sylhet District and the conti- 
guous Muslim majority areas of the adjoining districts of 
Assam. 

For the Punjab.— 


The Boundary Commission is instructed to demar- 
cate the boundaries of the two parts of the Punjab on the 
basis of ascertaining the contiguous majority areas of 
Muslims and non-Muslims. In doing so it will also take 
into account other factors. 


*Sir Cycil Radcliffe was Jater appointed to be the Chairman, 
+ Sir Cyril Radcliffe was later appointed to be the Chairman. 
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Orders of The Governor-General. © 
' In exercise of the powers conferred on him by the 
provisions of the Indian Independence Act, 1947, the 
Governor-General of India has promulgated a number of 
Orders with a view to enable the Dominion form of gover- 
Nment to function, as from the 15th of August 1947, in the 
two newly created States. Most of the Orders were made 
before the 15th August 1947. It will be noticed that, accor- 
ding to s.9 (4) of the Independence Act, any order made 
under that section, whether before or after the appoint- 
ed day” shall have effect up tothe “appointed day”, in 
British India, and on and after the “appointed day” in the 
new Dominion or Dominions concerned; but shall, in the 
case of each of the Dominions, be subject tothe same 
powers of repeal and amendment as laws of the Legisla- 
ture of the Dominion. 
_ The following is an enumeration? of the Orders rela- 
ting to India so far made by His Excellency:— 
(1) The Executive Council (Transitional Provisions) 
Order, 1947. 
(2) The Joint Defence Council Order, 1947. 
(3) The Federal Court Order, 1947. 
(4) The High Courts (Bengal) Order, 1947. 
(5) The High Courts (Punjab) Order, 1947. 
(6) The High Court (Calcutta) Order, 1947. 
(7) The High Court (Lahore) Order, 1947. 
{8) The Indian Independence (Partition Councils) 
Order. 1947. 
(9) The Arbitral Tribunal Order, 1947. 
<10) The Crown Representative (Transfer of Pro- 
perty & Liabilities) Order, 1947. 
411) The Indian Independence (Legal Proceedings) 
Order, 1947. 
(12) TheIndian Independence (Income-Tax Proceed- 
ings) Order, 1947. 
(13) The Indian Independence (Miscellaneous Tran- 
sitional Provisions) Order, 1947. 
(14) The India(Provisional Constitution )Order, 1947. 


omer 











+The Orders made, upto the 15th of August. 1947, in relation to Pakistan, are: 
(1) The Pakistan (Provincia) Lagislatures) Order, (2) The Pakistan (Adapta- 
tion of Existing Pakistan Laws) Order, (8) The Pakistan (Monetary System 
and Reserve Bank) Order. (4) The Pakistan (Provisional Constitution) Order. 
They are not printed here. 
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415) The India(Provincial Legislatures) Order, 1947. 


(16) The India (Adaptation of Existing Indian Laws) 
Order, 1947. 


(17) The Indian Independence (International Arran- 
gements) Order, 1947. 


418) The Indian Ende pendence (Rights, Property & 
Liabilities) Order, 1947. 


(19) The Indian Naval Forces (Temporary Govern- 
ance) Order, 1947 


{20) The Provisional Constitution and Provincial 
Legislatures (Amendment) Order, 1947. 


(21) The Bengal State Prisoners Regulation (Adap- 
tation) Order, 1947. 


(22) The India Provisional Constitution ( Amende 
ment) Order, 1947. 


(23) The India eMedia oe (Seco 
Amendment) Order, 19 


The various Orders are session eae below. Orders are 
still being made by the Governor-General and the adapta- 
tion of the provisions of the Government of India Act, 
1935, to suit the cequirements of the Dominion Govern- 
‘ment is not completed yet. 


‘The Executive Council (Transitional Provisions) 
Order, 1947. 
The 19th July 1947, 


‘In exercise af the powers conferred by sub-section(2) 
of section 40 of the Government of India Act, as set out 
in the Ninth Schedule tothe Government of India Act, 
1935, and by paragraph (e) of sub-section (1) of section 9 
wf the Indian Independence Act, 1947, the Governor- 
General ‘is pleased to make the following Order, namely:— 

1. This Order may be cited as the Executive Coun- 
cil (Transitional Provisions) Order, 1947. 

2. (1) In this Order “existing Department”’ means 
any Department of the Government of India in existence 
immediately before the commencement of this Order. 


(2) The Interpretation Act, 1889, shall apply for the 
interpretation of this Order as it applies for the interpre- 
tation of an Act of Parliament. 

3. Each existing Department shall be renamed by 
adding fhe word “India” in brackets at the end of its | 
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forties designation and, each such Department shall, as- 
from the commencement of this Order, handle cases ex- 
clusively or predominantly concerning the future Domi-. 
nion of India. 


4. As fromthe commencement of this Order, ‘there 
shall be created a Department corresponding with each: 
existing Department, and each new Departmént so 
created— 


(a) shall bear the same designation as the existing. 
Department with the addition of the word “Pakistan” in. 
brackets; and 


(b). shall handle cases exclusively or predominantly 
concerning the future Dominion of Pakistan. 


5. Cases of common concern to the two future 
Dominions shall be handled in consultation by the appro- 
priate: India Department and the appropriate Pakistan. 
Department. 


6. The India and Pakistan Departments shall res- 
pectively be in charge of such members of the Executive 
Council as the Governor-General may nominate in that 
behalf. 


7. (1) For the purpose of dealing with any case ex-: 
clusively or predominantly concerning the future Domi-. 
nion of India members of the Executive Council in charge 
of Pakistan Departments shall not be entitled to attend. 
the meetings of the.Council; and for the purpose of deal- 
ing with any case exclusively or predominantly concerning. 
the future Dominion of Pakistan, members of the Execu- 
tive Council in charge of India Departments shall not be 
entitled to attend the meetings of the Council. 


(2) Any question as to whethera case exclusively 
or predominantly concerns the future Dominion of India 
or Pakistan or is a case of common concern to both those 
Dominions shall be determined forthe purposes of this: 
Order by the Governor-General, whose determination 
shall be final. 


8. Any provision contained m the Ninth Schedule 
tothe Government of India Act, 1935, or any rules or 
orders made thereunder shall, to the extent to which it is- 
inconsistent with the provisions of this Order, cease to 
have effect. 

The Joint Defence Council Order, 1947. 
‘The 11th August 1947. 
In exercise of the powers conferred by sub-section (1) 
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of section 9 of the Indian Independence Act, 1947, and in 
pursuance of swb-section (i) of section 1l thereof, the 
Governor-General is pleased to make the. following 
‘Order :— 

1. (1) This Order may be ered as the Joint Defence 
Council Order, 194 


(2) It shall come into force at once. 


(3) It shall cease to have effect on the first day of 
‘April, 1948: 

Provided that the Governor-General of India and 
the Governor-General of Pakistan, acting jointly, may 
direct that this Order shall remain in force. for such fur- 
‘ther period as may be specified in the direction. 

2.(1) The Interpretation Act, 1889, shall apply for 
the interpretation of this Order as it applies for the inter- 
‘pretation of an Act of Parliament. 


(2) In this Order,— 

“Indian forces” has the same meaning as in the 
Indian Independence Act, 1947: 

“Dominion forces’”” means the armed forces of the 
‘Dominion of India or of Pakistan. 

3. (1) As from the 15th day of August, 1947, there 
‘shall be set up a Council to be known as the Joint Defence 
Council for India and Pakistan. 

(2) The said Council, hereinafter referred to as the 
Joint Defence Council, shall consist of — 

(i) the Governor-General of India, 

(11) the Defence Minister of India, 

(iii) the Defence Minister of Pakistan, and 

(iv) the Supreme Commander of His Majesty’s For- 
-ces in India and Pakistan (hereinafter referred to as the 
‘Supreme Commander). 

4. The Governor-General of India shall be the inde- 
‘pendent Chairman of the Joint Defence Council. 

5. The person who at the date of the commencement 
-of this Order is the Commander-in-Chief of His Majesty's 
‘Forces in India shall be the Supreme Commander. 

6. (1)I£a Defence Ministeris for any reason unable to 
attend any meeting of the Joint Defence Council, he shall 
‘be entitled to depute another Minister or the High Com- 
missioner for the Dominion concerned to attend the 
meeting in his place, and such other Minister or High 
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Commissioner shalt have for the purposes of that meeting: 
all the powers of the Defence Minister. 


(2) If the Supreme Commander is for any reason. 
unable to attend any meeting of the Joint Defence Coun- 
cil, he shall be entitled to depute a member of his “Chiefs- 
of Staff'"’ committee to attend the meeting in his place, 
and such member shall have for the purposes of that 
meeting all the powers of the Supreme Commander. 


7. At any meeting of the Joint Defence Council,— 


(a) a Defence Minister may be accompanied by an-- 
other Minister; 

(b) a Defence Minister or the Supreme Commander: 
may callin to assist him at the meeting in an advisory: 
capacity one or more experts. 

8. The Joint Defence Council shall be in exclusive: 
control of— 

(a) the division of the Indian forces between the 
Dominions and their reconstitution as two separate Domi=- 
nion forces; 

(b) the allocation, transfer and movement of officers- 
and men belonging tothe Indian forces for the purposes. 
of such reconstitution: 

(c) the allocation, transfer and movement for the 
purposes of such reconstitution of plant, machinery, equip- 
ment and stores held by the Governor-General in Council. 
immediately before the 15th day of August, 1947, for the 
purposes of the Indian forces; 


(d) Such naval, military and air force establishments: 
as the Joint Defence Council may specify, for such tem- 
porary period as that Council may consider necessary or: 
expedient; 


_ . (e) the general administration of naval, military and 
alr force law, and the maintenance of' discipline, in the: 
armed forces of each‘of the two Dominions, 


(£) the general arrangements for the payment, food,. 
clothing, medical attendance and equipment of the armed: 
forces of each of the two Dominions; 


(g) any armed force which may be operating, or may 
hereafter be sent to operate, under joint command in such: 
areas near the boundaries between the two Dominions as 
are forthe time being declared by or under a Provincial: 
law to be disturbed areas; | 
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(h) any Indian forces which are for the time being 


overseas: 
Provided that the control of the Joint Defence 
Council shall not extend,— 


(i) except in relation to the forces mentioned in 
paragraphs (g) and (h) of this Article, tothe disposition 
and operational control within the Dominion, ‘and the 
local administration, of the armed forces of either Domi- 
nion, or 

(ii) to the selection and recruitment oi officers and 
men for the armed forces of either Dominion and their 
training, when such training takes place elsewhere than 
in a training establishment specified by the Joint Defence 
Council under paragraph (d) of this Article: 


Provided further that the Joint Defence Council 
shall cause such measures to be taken as will enable them 
gradually to withdraw their control in respect of all or 
any of the matters mentioned in paragraphs (d). (e) and 
(f) of this Article with a view to the cessation of control 
as early as may be practicable and in any event before the 
Ist day of April 1948. 

9. The executive authority of each of the two Domi- 
nions shall be so exercised asto give full effect toany 
orders or directions that may be made or given by the 
Joint Defence Council in the exercise of the powers con- 
ferred on them by this Order. 


10. The Supreme Commander shall be responsible for 
giving effect to the decisions of the Joint Defence Coun ~ 
cil and shall act in conformity with such directions as may 
be given to him in that behalf by the Joint Defence 
Council. 

11. The posting and promotion oft any officer of His 
Majesty's forces who is not a member of, but is attached 
to or serving with, any of the Dominion forces, shall be 
made only in consultation with the Supreme Commander. 

12. Where by virtue of the provisions of this Order 
any members of the Indian Forces are for the time being 
subject to the command or control of the Supreme Com- 
mander, the Supreme Commander shall exercise— 

(a) in the case of such members as are subject to the 
Indian Army Act, 1911, the powers of the Commander-in- 
Chief under that Act; and | 

(b) in the case of such members as are subject to 
the Indian Air Force Act, 1932, the powers ofthe Air 
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“Officer Commanding-in-Chief under that Act; 
and when any such powers are so exercised by the 
Supreme Commander, the powers of the Central Govern- 
ment underthe Indian Army Act, 1911, or as the case 
‘may be, the Indian Air Force Act, 1932, shall be exercis- 
able by the Joint Defence Council. 


13. There shall be two Joint Secretaries of the Joint 
Defence Council nominated, respectively, bythe Gover- 
nor-General of India and the Governor-General of Pakis- 
tan, and such other secretarial staff as may be appointed 
by or under the authority of the Joint Defence Council. 


14. There shall be set up by order of the Joint De- 
fence Council a financial and accounting organisation 
‘Charged with the duty of scrutinising and advising on pro- 
posals involving expenditure, giving financial sanction 
thereto and accounting for all the expenses referred to in 
the next succeeding Article. 


15. All expenses’ incurred by or under authority 
‘derived from the Joint Defence Council or the Supreme 
Commander for carrying into effect the purposes of this 
Order shall be borne by the Dominions of India and Pakis- 
‘tan in such proportion as may be determined by the Joint 
Defence Council. 


The Federal Court Order, 1947. 
The 11th August, 1947, 


In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other powers 
enabling him in that behalf, the Governor-General is 
pleased to make the following Order:— | | 

- 1. This Order may be cited as the Federal Court 
Order, 1947. 

2. The Interpretation Act, 1889, applies for the inter- 
pretation of this Order as it applies for the interpretation 
of an Act of Parliament. 

3. In this Order,— © 

“the appomted day” means the fifteenth day of 
August 1°47: | 

“the Federal Court’, where used without qualificz- 
tion, means the Federal Court constituted under the 
Government of India Act, 1935, as in force immediately 
before the appointed day; 
| “India” means the Dominion of India; 
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Lindl means the Dominion of Pakistan. 


4. (1) The Federal Court shall, as from the appoint- 
ed day, be thé Federal Court of India, and shall accord- 
angly be deemed to have been duly constituted as such in 
-accordance with the provisions contained in that behalf 
in the Government of India Act, 1935, as : applies in 

relation to India on and after that day. 


(2) Without prejudice tothe general om of the 
-preceding paragraph, any person whois a judge of the 
Pederal Court immediately before the appointed day shall, 
as from that day, be deemed to have been duly appointed 
a judge of the Federal Court of India unddr section two 
‘hundred, or, as the case may be, section _two hundred and 
two, of the Government of India Act 1935, as it applies in 
relation to India, and shall, on and after that day, be 
-capable of acting in his office asa judge of the Federal 
‘Court of India without making a fresh oath or observing 
any other formality. : 


(3) Any rules of the Federal Court in force imme- 
_diately before the appointed day shall remain in force as 
-from that day asif duly made bythe Federal Court of 
India, and may be varied or revoked accordingly. 


5. (1) Any proceedings pending in the Federal Court 
immediately before the appointed day may be continued 
in the Federal Court of India on and after that day: 


Provided that the Federal Court of India may, if it 
‘appears tothem that any such proceedings as aforesaid 
ought to be transferred to the Federal Court of Pakistan, 
direct that the proceedings shall be sotransferred: and 
where any such direction is given the Federal Court of 
“Pakistan shall have jurisdiction with respect to those 
‘proceedings to the exclusion of the Federal Court of India. 


(2) Where any proceedings pending inthe Federal 
‘Court immediately before the appointed day are conti- 
‘nued in the Federal Court of India on or after that day, 
any order made in those proceedings by the Federal Court 
.of India, or by His Majesty in Council on appeal there- 
from, shall, in addition to being enforceable in India, be 
enforceable in Pakistan as ifit were an order made by 
‘the Federal Court of Pakistan, or, asthe case may be, an 
order made by His Majesty in Council on appeal from 
-chat Court. 

For the purposes of this Order proceedings shall be 
deemed to be pending in the Federal Court until all 
dassues between the parties (including any issues with 
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respect to the taxation of the costs of the proceedings») 
have been finally disposed of. . 
6. (1) Subject to the provisions hereinafter con- 
tained with respect to appeals, any order made by the 
Federal Court before the appointed day shall be enforce- 
able in India as if it were an order made bythe Federab 
Court of India, and be enforceable in Pakistan as if it 
were an order made by the Federal Court of Pakistan. 


(2) Where any such order asis mentioned in the 
preceding paragraph has, whether before or after the 
appointed day, been confirmed, varied or reversed on. 
appeal, the decision of His Majesty in Council on the 
appeal shall be enforceable in India as if the decision 
appealed trom were a decision of the Federal Court of 
India, and shall be enforceable in Pakistan asif the deci- 
sion appealed from were a decision of the Federal Court. 
of Pakistan. : 


- The High Courts (Bengal) Order, 1947. 
The 11th August 1947. 


In exercise of the powers conferred by section 9 of 
the IndianIndependence Act, 1947, and of all other powers 
enabling him in that behalf, the Governor-General 1s 
pleased to make the following Order:— 

1. This Order may be cited as the High Courts. 
(Bengal) Order, 1947. | 

2. (1) The Interpretation Act, 1889, applies for the 
interpretation of this Order as it applies for the interpre- 
tation of an Act of Parliament. 


(2) Reterences herein to an order made by any court 
or judge shall be construed as including references to any 
sentence, judgment or decree passed or made by that: 
court or judge. 


3. As from the 15th day of August, 1947 (hereinafter 
referred to as ‘the appointed day’), there shall be a High: 
Court of Judicature for the Province of East Bengal; and. 
the said court is hereinafter referred to as the High Court 
of East Bengal. . 


4. (1) Between the coming into the force of this- 
Order and the appointed day, His Majesty may appoint a. 
Chief Justice of the said court and may appoint such. 
other judges of the said court as he thinks fit. and any 
appointments so made shall take effect as from the appo-- 
inted day: 7 
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Provided that no person shall be qualified to be 


appointed a judge under this paragraph unless, under the 
law in force at the time of the making of this Order, he = 


would have been qualified to be appointed a judge of the 
High Court in Calcutta, and no person shall be qualified 


to be appointed Chief Justice under this paragraph unless, . 
under the said law, he would have been qualified to be- 


appointed Chief Justice of the High Court in Calcutta. 


: (2) If any judge of the High Court in Calcutta, . 
having elected tobe a Judge of the High Court of East 


Bengal, is appointed to be a Judge of that court in accord- 


ance with the preceding provisions of this Order, then, as - 


from the appointed day, the judge so appointed shall cease 
to be a judge of the High Court in Calcutta. 


5. The High Court of East Bengal shall be a court of 


record, and shall have, in respect of the territories for the 
time being included inthe Province of East Bengal, all 
such original appellate and other jurisdiction as, under the 


law in force immediately before the appointed day, is. 


exercisable in respect of the said territories by the High 
Court in Calcutta. 

6. (1) The High Court of East Bengal shall have the 
like powers to approve, admit, enrol, remove and suspend 
advocates, vakils and attorneys, and to make rules with 


respect to advocates, vakils and attorneys, as are, under 


the law in force immediately before the appointed day, 
exercisable by the High Court in Calcutta. 


(2) The right of audience in the High Court of East 


Bengal shall be regulated in accordance with the like prin- 


ciples as, immediately before the appointed day, are in. 


force with respect tothe right of audience inthe High 
Court in Calcutta: 


_ Provided that, subject to any rule made or direction. 
given by the High Court of East Bengal in the exercise of 


the powers conferred by this Article, any person who, 


immediately before the appointed day,is an advocate,vakil . 


or attorney entitled to practice in the High Court in 
Calcutta, shall be recognised as an advocate, vakil or 
attorney entitled to practice inthe High Court of East 
Bengal. ) 


7. Subject to the provisions of this Order, the law in. 


force immediately before the appointed day with respect 
to practice and procedure inthe High Court in Calcutta 


~ 


shall, with the necessary modifications, apply in relation. 


tothe High Court of East Bengal, and accordingly that. 
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Bat Ds Court shall have all such powers to make. rules and 
orders with respect to practice and procedure as are imme- 
diately before the appointed day exercisable by the High 
Court in Calcutta : 


Provided that any rules or orders which are in force 
immediately before the appointed day with respect to 
‘practice and procedure in the High Court in Calcutta 
shall, until varied or revoked by rules or orders made by 
the High Court of East Bengal, apply with any necessary 
modifications in relation to practice and procedure in the 
High Court of East Bengal as if made by that Court. 


8. (1) The High Court of East Bengal shall have a 
Seal consisting of the Royal Arms, with an exergue or 
‘label surrounding the same with the inscription “The Seal 
of the High Court of Judicature in East Bengal”. 


(2) The law in force immediately before the appoin- 
ted day with respect to the custody of the Seal of the 
High Court in Calcutta shall, with the necessary modifi- 
-cations, apply with respect to the custody of the Sealo 
the High Court of East Bengal. | 


9. The law in force immediately before the appoin- 
ted day with respect to the form of writs and other 
processes used, issued or awarded by the High Court in 
Calcutta shall, with any necessary modifications, apply 
with respect tothe form of writs and other processes 
-used. issued or awarded by the High Court of East Bengal. 


10. The law in force immediately before the appoin- 
‘ted day relating tothe powers of the Chief Justice and 
of single juene and divisional courts of the High Court in 
Calcutta, and with respect to all matters ancillary to the 
.exercise of those powers, shall, with the necessary modi- 
fications, apply in relation to the High Court of East 
Bengal. | 

11. The High Court of East Bengal and the judges . 
and divisional courts thereof shall sit at such places in 
the Province of East Bengal as the Chief Justice of the 
-said court may, with the approval of the Governor of 
East Bengal, appoint. | 


12. Subject to any relevant ‘provisions contained in 
Part IX of the Government of India Act, 1935,as it applies 
in Pakistan after the appointed day, the law in force 
‘immediately before the appointed day relating to appeals 
-to His Majesty in Council from the High Court in Cal- 
cutta and the judges and divisions thereof shall, with any 
‘necessary modifications, apply in relation to appeals to 
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His Majesty in Council from the High Court of East> 
Bengal and the judges and divisions thereof. 


13. (1) Subject as hereinafter provided, the High. 
Court in Calcutta shall have no jurisdiction in respect of 


the territories for the time being included in the Province 
of East Bengal. 


(2) Notwithstanding anything contained in this. 
Order :— 


(a) any proceedings which, immediately before 
the appointed day, are pending in the High’ 
Court in Calcutta on its original side, includ- 
ing any proceedings then pending in the said 
High Court as a court of reference, shall be 
heard and determined by that court: 


(b) the High Court in Calcutta shall have the 
like jurisdiction to hear and determine any 
appeal from an order of a Judge ot the said 
court on its original side as if this Order had 
not been made, andthe High Court of East 
Bengal shall have jurisdiction to hear or 
determine any such appeal; and 


the High Court in Calcutta shall have the 
like jurisdiction to review any order made by 
any judge of the said High Court as it would 
have had if this Order had not been made, 
and the High Court of East Bengal shall have 
no jurisdiction to review any such order. 


(3) Subject to the preceding provisions of this Arti- 
cle, all proceedings pending on the appellate side of the 
High Court in Calcutta immediately before the appointed 
day, shall, where the court of origin is, as from that day, 
situated in the Province of East Bengal, stand transferred 
by virtue of this Order to the High Court of East Bengal. 


(4) Subject to the following provisions of this Arti- 
cle with respect to appeals, any order made by the High 
Court in Calcutta either ° 


(a) before the appointed day; or 


(c 


Vw 


(b) in any proceedings with respect to which the. 
said High Court retains jurisdiction by virtue of 
paragraphs (2) and (3) of this Article: 

shall for all purposes have effect not only as an order of 
the High Court in Calcutta but also as an order made by 
the High Court of East Bengal. 


(5) Subject to the following provisions of this Arti-- 


: 262 Consistution of Dominion of India. 


cle with respect to appeals, any order made by the High. 
Court of East Bengal in proceedings transferred to that 
High Court by virtue of this Article, shall for all purposes 

‘ have effect not only as an order of that court but also as 
an order made by the High Court in Calcutta. 


(6) Where any such order as is mentioned in para- 

_ graphs (4) and (5).of this Article has, whether before or 

after the appointed day, been confirmed, varied or revers- 

. ed on appeal, effect shall be given tothe decision of the 

appellate ‘court asif the order appealed from were an 

_ order not only of the High Court by which it was made, 

‘but also of the High Court in Calcutta or the High Court 
_ of East Bengal, as the case may be. 


(7) Any reference in this Article toa High Court 
- shall be construed as including a reference to a judge or 
division thereof; and for the purposes of this Article pro- 
_Ceedings shall be deemed to be pending in a particular 
court until that court has disposed of all issues between 
the parties including any issues with respect to the taxa- 
tion of the costs of the proceedings. | 
14. Nothing in this Order shall prejudice the appli- 
cation to the High Court of East Bengal of any relevant 
provisions of Part 1X of the Government of India Act, 
“1035, as it applies in relation to Pakistan, and the provi- 
slons of this Order shall have effect subject to any provi- 
sion made on or after the appointed day with respect to 
the High Court in Calcutta orthe High Court of East 
Bengal by any legislature or other authority having power 
: to make such provision. 
The High Courts (Punjab) Order, 1947. 
The 11th August 1947, 
In exercise of the powers conferred by section 9 of 
‘the Indian Independence Act, 1947, and of all other 
powers enabling himin that behalf, the Governor-General 
is pleased to make the following Order:— 
1. This Order may be cited as the High Courts 
.{Punjab) Order, 1947. | 


2.(1) The Interpretation Act, 1889, applies for the 
interpretation of this Order as it applies for the interpre- 
‘tation of an Act of Parliament. 


(2) References herein to an order made by any 

. court or Judge shall be construed as including references 
to any sentence, Judgment or decree passed or made by 

- that court or judge. : eas, = * 


3. As from the 15th day of August, 1947, (herein- 
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cafter referred to as “the appointed day"), there shall be 
a High Court of Judicature for the Province of East | 
Punjab; and the said court is hereinafter referred to as 
the High Court of East Punjab. 

4. (1) Between the coming into force of this Order 
and the appointed day, His Majesty may appoint a Chief 
Justice of the said court and may appoint such other 
judges of the said court as he thinks fit, and any appoint- 
pine so made shalltake effect as from the appointed ° 

ay: 

Provided that no person shall be qualified to be 
appointed a judge under this paragraph unless, under the 
flaw in force at the time of the making of this Order, he 
‘would have been qualified to be appointed a judge of 
the High Court at Lahore, and no person shall be qua- 
lified to be appointed Chief Justice under this paragraph 
unless, under the said law, he would have been qualified 
to be appointed Chief Justice of the High Court at 
Lahore. 

(2) If any judge of the High Court at Lahore, 
‘having elected to be a judge ofthe High Court of East 
Punjab, is appointed to be a judge of that court in accord- 
ance with the preceding provisions of this Order, then, as 
‘from the appointed day, the judge so appointed shall 
cease to be a judge of the High Court at Lahore. 


5. The High Court of East Punjab shall be a Court 
.of record, and shall have, in respect of the territories for 
the time being included in the Province of East Punjab 
and in the Province of Delhi, all such original appellate 
and other jurisdiction as, under the law in force immedia- 
tely before the appointed day, is exercisable in respect of 
the said territories by the High Court at Lahore. 


6. (1) The High Court of East Punjab shall have the 
‘like powers to approve, admit, enrol, remove and suspend 
advocates, vakils and attorneys, and to make rules with 
respect to advocates, vakils and attorneys,as are,under the 
daw in force immediately before the appointed day, exer- 
cisable by the High Court at Lahore. 

(2) The right of audience in the High Court of East 
‘Punjab shall be regulated in accordance with the like 
‘principles as, immediately before the appointed day, are 
in force with respect to the right of audience in the High 
Court at Lahore: 

Provided that, subject to any rule made or direction 
given by the High Court of East Punjab in the exercise of 
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the powers conferred by this Article, any person who, 
immediately before ‘the appointed day, ts an advocate,. 
vakil or attorney entitled to practise in the High Court 
at Lahore, shall be recognised as an advocate, vakil or 
attorney entitled to practise inthe High Court of East 


Panjab. 


7. Subject tothe provisions of this Order, the law 
in force immediately before the appointed day with 
respect to practice and procedure in the High Court at 
Lahore shall, with the necessary modifications, apply in 
relation to the High Court of East Punjab, and accordingly 
that High Court shall have all such powers to make rules. 
and orders with respect to practice and procedure as are © 
immediately before the appointed day exercisable by the 
High Court at Lahore: 


Provided that any rules or orders which are in force 
immediately before the appointed day with respect to 
practice and procedure in the High Court at Lahore shall, 
until varied or revoked by rules or orders made by the 
High Court of East Punjab, apply with any necessary 
modifications in relation to practice and procedure in the 
High Court of East Punjab as if made by that Court. 


8. (1) The High Court of Eas: Punjab shall have a 
Seal consisting of the Royal Arms witn an exergue or 
label surrounding the same with the inscription ‘The Seal. 
of the High Court of Judicature in East Punjab”. 


(2) The law in force immediately before the appoin- 
ted day with respect to the custody of the Seal of the 
High Court at Lahore shall, with the necessary modifica 
tions, apply with respect to the custody of the Seal of the 
High Court of East Punjab. 


9. The law in force immediately before the appoin- 
ted day with respect to the form of writs and other pro- 
cesses used, issued or awarded by the High Court at Lahore 
shall, with any necessary modifications, apply with respect 
to the form of writs and other processes used, issued or 
awarded by the High Court of East Punjab. 


10. The law in force immediately before the appoin- 
ted day relating to the powers of the Chief Justice and of 
single judges and divisional courts of the Migh Court 
at Lahore, and with respect to all matters ancillary 
to the exercise of those powers, shall, with the necessary 
modifications, apply in relation to the High Court of East 
Punjab. 

ll. The High Court of East Punjab and the judges- 
and divisional courts thereof shall sit at such places in the 
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Provitrces of East Punjab and Delhi asthe Chief Justice 
of the said court may, with the approval of the Gover- 
nor of East Punjahb, appoint. 

12. Subject to any relevant provisions contained in 
Part IX of the Government of India Act, 1935, as it applies 
in India after the appointed day, the law in force imme- 
diately before the oppointed day relating to appeals to 
His Majesty in Council from the High Court at Lahore 
and the judges and divisions thereof shall, with any neces- 
sary modifications, apply.in relation to appeals to His 
Majesty in Council from the High Court of East Punjab 
and the judges and divisions thereof. 


13. (1) Subject as hereinafter provided, the High 
Court at Lahore shall have no jurisdiction in respect of 
the territories for the time being included in the Province 
of East Punjab or in the Province of Delhi. 


(2) Notwithstanding anything contained in this 
Order :— : 


(a) any proceedings which, immediately before the 
appointed day, are pending in the High Court at 
Lahore on its original side, including any pro- 
ceedings then pending in the said High Court as 
a court of reference, shall be heard and deter- 
mined by that court; 


(6) the High Court at Lahore shall have the like 
jurisdiction to hear and determine any appeal 
from an order of a judge of the said court on its 
original side as if this Order had not been made, 
and the High Court of East Punjab shall have 
jurisdiction to hear or determine any such 
appeal; and 


(c) the High Court at Lahore shallhave the like 
jurisdiction to review any order made by any 
judge of the said High Court as it would have 
had if this Order had not been made, andthe 
High Court of East Punjab shall have no juris- 
diction to review any such order. 


(3) Subject to the preceding provisions of this Arti- 
cle, all proceedings pending on the appellate side of the 
High Court at Lahore immediately before the appointed 
day, shall, where the court of origin is, as from that day 
situated in the Province of East Punjab or in the Province 
of Delhi, stand trans‘erred by virtue of this Order to the 
High Court of East Punjab. 


(4) Subject to the following provisions of this Arti- 
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cle with respect to appeals, any order made by the High 
Court at Lahore either— 


(a) before the appointed day; or 


(b) in any proceedings with respect to which the 
said High Court retains jurisdiction by virtue of para- 
graphs (2) and (3) of this Article; 


shall for all purposes have effect not only as an order of 
the High Court at Lahore but also as an order made by 
the High Court of East Punjab. : 


(5) Subject to the following provisions of this Arti- 
cle with respect to appeals, any other made by the High 
Court of East Punjab in proceedings transferred to that 
High Court by virtue of this Article shall for all purposes 
have effect not only as an order of that court but also as 
an order made by the High Court at Lahore. - 


(6) Where any such order as is mentioned in paragra- 
phs (4) and (5) of this Article has, whether before or 
after the appointed day, been confirmed, varied or revers- 
ed on appeal, effect shall be given to the decision of the 
appellate cuurt as if the order appealed from were an 
order not only of the High Court by which it was made, 
but also of the High Court at Lahore or the High Court 
of East Punjab, as the case may be. 


(7) Any reference in this Article to a High Court 
shall be construed as including a reference to a Judge or 
division thereof; and for the purposes of this Article 
proceedings shall be deemed to be pending in a particular 
court until that court has disposed of all issues between 
the parties, including any issues with respect to the 
taxation of the costs of the proceedings. 


14. Nothing in this Order shall prejudice the appli- 
cation to the High Court of East Punjab of any relevant 
provisions of Part IX of the Government of India Act, 
1935, as it applies in relation to India, and the provisions 
of this Order shall have effect subject to any provision 
made on or after the appointed day with respect to the 
High Court at Lahore or the High Court of East Punjab 
by any legislature or other authority having power to 
make such provision. 


The High Court (Calcutta) Order, 1947. 
The 11th August. 1947. 


In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other 
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spowers enabling him in that behalf, the Governor-General 
is pleased to make the following Order:— 


1. This Ofder may be cited as the High Court (Cal- 
-cutta) Order, 1947. . 


2. (1) The Interpretation Act, 1889, applies for the 
interpretation of this Order as it applies for the inter- 
pretation of an Act of Parliament. 


(2). In this Order:— 


“the appointed day” means the 15th day of 
August 1947, 


“the High Court in Calcutta” means the High 
Court of Judicature at Fort William in 
Bengal, constituted in accordance with 
ri Patent, dated the 28th December, 


3. The High Court in Calcutta shall continue to 
‘exist on and after the appointed day, and shall, save as 
expressly provided by the High Courts (Bengal) Order, 
1947, have all such original appellate and other jurisdiction 
asit had immediately before that day. 


4. Without prejudice tothe general effect of the 
preceding Article, any person holding office asa Judge 
oft he High Court in Calcutta immediately before the 
appointed day (including the person holding office as 
Chief Justice of the said Court and any person holding 
office as a temporary or additional judge thereof) shall, 
subject to the provisions of the High Courts (Bengal) 
Order, 1947, continue, as from that day, to hold the like 
office on the same terms and conditions as were applicable 
in his case immediately before that day. 


5. Subject to any geteral or special orders or arrange- 
ments affecting his case, any person who immediately 
‘before the appointed day is serving as a clerk or other 
officer of the High Court in Calcutta shall, as from that 
day, remain in the service of the said Court on the like 
‘terms and conditions as were applicable to him immedia- 
‘ttely before that day: 


Provided that the Chief Justice of the said Court 
may,on or after the appointed day,determine the appoint- 
ment of any such person as aforesaid if he thinks it ex- 
pedient so to do having regard to any enanges effected 
by or under the Indian Independence Act, 1947 


6. Any rules ororders with respect to practice or 
‘procedure in force in the High Court in Calcutta imme- 
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diately before tne appointed day shall remain in force 
as from that day until ‘altered or modified by a’ competent: 
authority. 


7. Nothing in this Order shall prejudice the appli- 
cation to the High Court in Calcutta of any relevant 
provisions of Part IX of the Government of India Act,. 
1935, as it applies in relation to the Dominion of India; 
and the provisions of this Order shall have effect subject 
to any provision made on or after the appointed day with 
respect to the High Court in Calcutta by any legislature: 
or other authority having power to make such provision. 

The High Court (Lahore) Order, 1947. 


The 11th August, 1947. 

In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1946, and of all other 
powers enabling him in that behalf, the Governor-Gene 
ral is pleased to make the following Order:— 

1. This Order may be cited as the High Court 
(Lahore) Order, 1947. 


_ 2, (1) The Interpretation Act, 1889, applies for the 
interpretation of this Order as it applies for the interpre- 
tation of an Act of Parliament. 


(2) In this Order:— 


“The appointed day” means the ‘15th day of 
August, 1947. 


“the High Court at Lahore” means the High 
Court of Judicature at Lahore, established. 
by Letters Patent, dated the 2lst March 
1919. 


3. The High Court at Lahore shall continue to exist 
on and after the appointed day,and shall, save as expressly 


provided by the High Courts (Punjab) Order, 1947, have 
all such original appellate and other jurisdiction as it had. 
immediately before that day. 


4, Without prejudice to the general effect of the 
preceding Article, any person holding office as a judge of 
the High Court at Lahore immediately before the appoin- 
ted day (including the person holding office as Chief 
Justice of the said Court and any person holding office 
as a temporary or additional judge thereof) shall, subject 
to the provisions of the High Courts (Punjab) Order, 
1947, continue, as from that day, to hold the like office 
on the same terms and conditions as were applicable in. 
his case immediately before 'the day. 
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(iv) the Assam Separation Council. 


4. (1) The Partition Council for India and Pakistan 
shall consist of— 


(a) two representatives of India who shall be- 
Ministers of the Government of India, and 


(b) two representatives of Pakistan, one of whony 
shall be a Minister of the Government of 
Pakistan and the other shall be. either: 
another such Minister or the High Com-- 
missioner for Pakistan in Jndia. 


(2) The meetings of the Partition Council shall be- 

held alternately under the Chairmanship of one of the 

said representatives of India or one of the said represen-- 
tatives of Pakistan. 

(3) The High Commissioner for Pakistan in India: 
shall be entitled to attend as an observer any of the: 
meetings of the Partition Council at which Pakistan is- 
represented by two Ministers. 

5. (1) The Bengal Separation Council shall consist of: 
two representatives of East Bengal and two representa- 
tives of West Bengal. 

(2) The Punjab Partition Committee shall consist 
of two representatives of West Punjab and two represenr 
tatives of East Punjab. 

(3) The Assam Separation Council shall consist of: 
two representatives of East Bengal and two representa- 
tives of Assam. 

(4) The said representatives shall be such persons as- 
may be nominated by the Governor of the Province con- 
cerned, and different persons may be nominated for diffe- 
rent meetings of the Council or Committee, as the case: 
may be. 

6. The meetings of each of the bodies mentioned in. 
Article 5 shall be held— 

(a) alternately in the capital towns of the two 
Provinces represented on that body, anP 
(b) under the chairmanship of the Governor of 
the Province in which the meeting is so- 
held. 

For the purposes of this Article a series of meetings. 
held in one place from day to day shall be deemed to be a 
single meeting. 

7. It shall be the duty of each of the bodies men— 
tioned in Article 3— 
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(a) ‘to consider all questions relating to ack of the 

esh eget mentioned in Article 4 of the Arbi- 

tral Tribunal Order, 1947, as are the concern 

of that body, and attempt to reach an 
agreed decision on all such questions; 


; —O): in the event of their failure to reach an agreed 
decision on any such question as aforesaid, 
to make a reference in accordance with the 
provisions of the said Order to the Arbitral 
_ Tribunal set up by that Order; and 


(c) to consider any other question of common con- 
cern to the Dominions of India.and Pakistan 
or, as the case may be, to the respective 
Provinces, arising in connection with the 
transition tothe provisions of the Indian 
Independence Act, 1947. 


The Arbitral Tribunal Order, 1947.* 
The 12th August 1947. 


In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other 
powers enabling him in that behalf, the Governor-General 
is pleased to make the following Order:— 


1. (1) This Order may be cited asthe Arbitral Tri- 
bunal Order, 1947. 


(2) It shall come into force at once. 


2. The Interpretation Act. 1889, shall apply for the 
interpretation of this Order as it applies for the interpre- 
aaa of an Act of Parliament.’ 


3. (1) As from the fourteenth day of August, 1947, 
there shall be set up an Arbitral Tribunal (hereinafter 
referred to as “the Tribunal") consisting of a Chairman 
who shall be nominated by the Governor-General, and 
two members who shall be so nominated, one to represent 
the future Dominion of India and the enn to represent 
the future: Dominion of Pakistan. 


(2) If the office of the Chairman becomes: vacant it 
shall be filled by such person as the Governors-General of 
the two Dominions may agree to nominate as Chairman, 





* By a notification dated the IS5th August 1947, the following were noini- 
mated to serve on the Tribunal:— 


(1) The Hon’blie Sir Patrick Spens, O.B.E., Chairman, 
(2) The Hon’ble Sir Harilal J. Kania, member for India, 
(3) Khan Bahadur M. Ismail, member for Pakistan. 
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end if He office of .a member b co vacant it shall be 
Miled Sy such per oh’ qs the omnes zat eral of the 
Botiakin concernet ay Abminate 4$.r metpber. 


4. (1) The Tribunal spall haye a a 1 make awards 
in respect of references. madé to it, fore the first day of 
December, 1947, or’ with the perinission : of the Chairman 
.before the first day of January, 1948, ‘by ane ‘of the bodies 
hereinafter mentioned being references te telating to any of 
the following matters, namely:— 


(a) the ¢ division between the Dominions of India 
‘istan, of the assets and eee of 
the Governor-General i a Council; 


(b) the apportionment hetween the Dominions of 
India and Pakistan of expenses incurred by 
orunder authority d rived from the Joint 
Defence Council of the Supreme Comman- 
der for carrying into effect the purposes of 

the Joint Defence Couticil Order, 1947: 


(c) the amount of assets and liabilities of the 
Reserve Bank of India to be .-transferred to 
Pakistan when the Reserve Bank of India 
ceases to be the bank of issue for Pakistan 
or the Central Bank of Pakistan; 


(d) the apportionment between the Dominions of 
India and Pakistan of the current éarnings 
of foreigh exchange including current re- 
leases of sterling by His Majesty's Govern- 
ment in the United Kingdom, during the 
period when the Reserve Bank of India ad- 
ministers common exchange controls on 
behalf of both the Dominions; 


(e) the division between the new Provinces of 
East Bengaland West Bengal, of the assets 
and liabilities of the existing Province of 
Bengal; 

(f) the allocation to the new Province of East 
Bengal of any of the assets ‘and liabilities 
of the Province of Assam; 


(g) the division between the new Provinces of 
West Punjab and East Punjab, of the assets 
and liabilities of the existing Province of 
the Punjab; and 


(h) any other matter arising directly out of 
partition. 
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(2) The bodies refettad #o in.paragraph: (1) .of this 
he | 


Article are the bodies which on the date of.the cam- 
mencement of this Order are known as— 

(a) the Partition Council, 

(b) the Provisional Joint Defence Council; 

(c) the Bengal Separation Council, 

(d) the Punjab Partition Committee, and 

(e) the Assam Separation Council, 

j 7 ° Tees : 

-and the corresponding bodies which are tobe set up as 
‘from the date of the establishment of the Daminions of 
‘India and Pakistan. 

(3) Whenever the appropriate body mentigned in 
‘paragraph (2) of this Article is unable to reach an agreed 
‘decision in regard to a matter menrioned in sub-para- 
graphs (a) to (g) of paragraph (1) thereof, that body shall 
make a reference to the Tribunal, but before the first day 
-of December, 1947, or with the permission of the Chair- 
man before the lst day of January, 1948, setting out as 
‘clearly as may be the matter or matters in difference. 


(4) Whenever any of the bodies mentioned in para- 
graph (2) of this Article is unable to reach an agreed 
decision in regard to a matter mentioned in sub-paragraph 
‘Ch) of paragraph (1) thereof, but is agreed that a refe- 
rence should be made tothe Tribunal, that body may 
make a reference before the first day of December, 1947, 
-ot with the permission of the Chairman before the first 
day of January, 1948, setting out as clearly as may be the 
‘matter or matters in difference. 


(5) (1) Whenever any of the bodies mentioned in 
‘paragraph (2) of Article 4 is unable to agree whether or 
not a matter is one in regard to which that body is 
Tequired by paragraph (3) of that Article to make a refe- 
rence in the contigency mentioned therein, that question 
.Sshall be referred tothe Tribunal whose decision thereon 
shall be final. 

(2) Where a question has been referred to the 
Tribunal under this Article— 


(a) if the two members of the Tribunal are agreed 
as to the decision to be given, such decision shall be the 
decision of the Tribunal; and 7 

(b) if the two members are not agreed, the Chair- 
man shall decide the question and his decision shall be the 
-decision of the. Tribunal. | 
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Gs ‘In'respect of any reference made to the Tribunal! 
under Article 4,— _ 

(a) Ifthe two members of the Tribunal are agreed 
as to the terms of the award to be made, the Chairman. 
shall make the award in those terms: and 

(b) in the event of disagreement between the two 
members with regard to any matter arising out of the 
reference, the Chairman shall decide such matter and 
make the award accordingly: | 

Provided that the body making the reference may,. 
at anytime before the award is made, withdraw the 
reference by notice in writing to the Tribunal. 


7, (1) Every award made in accordance with the 
provisions of Article 6 shall be binding’ on the two Domi-. 
nions and all Provinces and other parts thereof, and on all: 
persons directly or indirectly concerned in or affected by 
the award. | 

__ (2) Every such award shall be communicated forth- 
with by the Chairman tothe body by which the refe- 
rence was made, the Governments of the two Dominions,. 
and the Governments of the Provinces concerned, if any. 

8. (1) The Tribunal shall have power— | 

(a) to make an award conditional or in the alter: 
Native; 

(b) to correct any clerical mistake or error arising 
from any accidental slip or omission; 

(c) Subject to the provisions of this Order, to- 
determine its own procedure, and 

(d) to appoint such ministerial officers as it may 
find necessary. 

(2) the Tribunal shall have all the powers of a civil: 
court for the purpose of receiving evidence, administering. 
oaths, enforcing the attendance of witnesses and compel- 
ling the discovery and production of documents, and shall. 
be deemed to be a civil court within the meaning of 
one 480 and 482 of the Code of Criminal Procedure, 
1898. 

9. Nothing contained inthe Arbitration Act, 1940, 
shall apply to proceedings before the Tribunal. | 

The Crown Representative (Transfer of Property And 
Liabilities) Order, 1947. 
The 12th August 1947. 
In exercise of the powers conferred by section 9 of: 
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phan Indian Independence Act, 1947, and all other powers 
nsbling him in that behalf, the Governor-General is- 
pleased to make the following ‘Order:— 
1. (1) This Order may be cited as the Crown © 
ol pags (Transfer of Property and Liabilities) 
er, l 


| (2) It shall come into force onthe twelfth day of 
August 1947. 


2. (1) Inthis Order, the expression “property” in- 
cludes all moveable and immoveable property and all 
choses in action, and, in particular, includes all rights. 
subsisting under any contract. 


(2) The Interpretation Act, 1889, applies for the 
interpretation of this Order as it applies for the interpre- 
tation of an Act of Parliament. 


3. All property which, immediately before the com- 
mencement of this Order, is vested in His Majesty for the 
purposes of the exercise of the functions of the Crown 
in its relations with the Indian States is hereby vested 
in His Maiesty for the purposes of the Governor-General 
in Council; and as from the commencement of this Order, 
all such property shall be nnder the control and manage- 
ment of the Governor-General in Council. 

4. All liabilities, whether arising out of a contract 
or otherwise, which have accrued against His Majesty's 
representative forthe exercise of the functions of the 
Crown in its relations with Indian States and are out- 
standing immediately before the commencement of this. 
Order shall thereafter be liabilities of the Governor- 
General. 


The Indian Independence (Legal Proceedings) 
Order, 1947. 


The 12th August 1947. 


In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other 
powers enabling him in that behalf, the Governor-Gene- 
ral is pleased to make the following Order:— 

1. (1) This Order may be cited asthe Indian Inde-. 
pendence (Legal Proceedings) Order, 1947. 

(2) It shall come into force at once. 

2. (1) In this Order, “appointed day” means the 
fifteenth day of August, 1 1947. 


(2) The Interpretation Act, 1889, shall apply for the: 
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pendent Sominiops af India ane an and the creation 
OF new Provinces by sheIndian Indenendence Act, 1947,— 
ab a ag mpar pending a a. ehe 
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in oe 1 of ag haere o this act oy be ean: 
tinued in that Tri asifthe said Act ot been. 
passed, and that Tribunal shall canine to ‘bive for. the 
purposes of ‘the said’ proceedings all.the jurisdiction and 
or hich it had f immed faly ‘before the appointed 





__ (2) notwithstanding anything contained in any 
other law to the contrary, ahy appeal from or application 
for revision of any order or sentence of the Tribunal_in a 
case specified in-column 2 of the-Sehedule to this Order 

‘Shall lie to the High Court specified in the corresponding 
entry in column 3 of the said Schedule; and 


(3) effect shall be given within the territories of 
either of the two Dominions to any order or sentence of 
any such Special Tribunal as Rin resaid and of any High 
Court in appeal or revision therefrom as if the order or 
sentence had been passed by a court of competent juris- 
-diction in that Dominion. 


4, Notwithstanding the creation of certain new 

Provinces and the transter of certain territories from the 

Province of Assam to the Province of East Bengal by the 
Indian Independence Act, 1947,— 


(1) all proceedings pending immediately before the 
appointed day in any civil or criminal court (other than a 
High Court) inthe Proyince of Bengal, the Punjab or 
Assam shall be continued in that court as if the said Act 
had not been passed, and that court shall continue to 
have forthe purposes of the said proceedings all the 
-Jurisdictian and powers which it had immediately before 
the appointed day; 


(2) any appeal or application for revision in respect 
of any proceedings so pending in any such court shall lie 
in the court which would have appellate, or asthe case 
may be revisional, jurisdiction over that court if the 
proceeding were instituted in that court after the appo- 
inted day; and 

(3) effect shall be given within the territories of 


* Not printed. 
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either of the two Dominions to any judgment, décree,. 
drdet or séntence of any such court inthe said proceedings, | 
as if it had been passed by a coutt of competent jurisdic- 
tion withih that Dorhinion. : 
The Indian Independence (Income-Tax Proceedings) 
Order, 1947. 
The 12th August 1947. 

In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other powers . 
enabling him in that behalf, the Governor-General is 
pleased to make the following Order:— 

1. (1) This Order may be cited asthe Indian Inde- 
pendence (Income-tax Proceedings) Order, 1947. | 


(2) It shall come into force at once. 
2. (1) In this Order,— 


“appointed day’’ means the fifteenth day of 
August, 1947: 


“‘assessee” meahsa person by whom income-tax or 
excess profits tax is payable; 


“relevant-Tax Act” meansthe Indian Income-tax 
Act, 1922, as subsequently amended or, as the 
case may be, the Excess Profits Tax Act, 1940, 
as subsequently amended; 


“Tax Authority’ means any of the following 
authorities mentioned in section 5 of the 
Indian Income-tax Act, 1922, the Appellate 
Tribunal mentioned in section 5A thereof, 
and the Excess Profits Tax Authorities men- 
tioned in section 3 of the Excess Profits Tax 
Act, 1940: 


“Tax Officer’ means an Income-tax Officer or an 
Excess Profits Tax Officer within the meaning. 
of the relevant Tax Act. 


. (2) The Interpretation Act, 1889, shall apply for the 
interpretation of this Order as it applies for the interpre- 
tation of an Act of Parliament. 


3. Where before the appointed day the jurisdiction 
of a Tax Officer under the relevant Tax Act has been 
altered in connection with the setting up of the Domi- 
nions of India and Pakistan, or where after the appointed 
day the cage of an assessee is transferred from one Domi- 
nion to the other by agreement between the Central 
Boards of Revenue of the two Dominions, and by reason. 
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(2) The Interpretation Act, 1889, shall apply for the 
‘interpretation of this Order as it applies for the inter- 
pretation of an Act of Parliament. 


3. (1) Eaclfof the Acts mentioned in paragraph (2) 
eof this Article, as it applies to either of the Dominions 
during the transitional period, shall have effect as if it 
extends to both the Dominions, and accordingly during 
‘that period, references to “India” in each of the said Acts 
as it applies to India shall be construed as including a 
reference to all the Provinces of Pakistan and references 
‘to “Pakistan” in eachof the said Acts as it applies to 
‘Pakistan shall be construed as including a reference to all 
‘the Provinces of India. 


(2) The Acts referred to in paragraph (1) of this 
Article are:— 


(i) The Motor Vehicles Act, 1939 (IV of 1939): 


(ii) The Indian Tea Control Act, 1938 (VIII 
of 1938); 


(iii) bee en Tea Cess Act, 1903 (IX 


9 


(iv) The Trade Marks Act, 1940 (V of 1940). 
4, Without prejudice to the generality of the provi- 
‘sion contained in Article 3 in respect of the Motor 
Vehicles Act, 1939,— 


(a) the extent of validity of any licence, certificate 
of registration or permit issued before the 
appointed day under the provisions of the said 
Act shall continue to be the same during the 
transitional period; 


(b) any licence issued during the transitional 
period under the provisions of the said Act 
as it applies to either of the Dominions shall 
during that period be effective throughout 
both the Dominions; 


{c) any motor vehicle registered during the tran- 
sitional period in accordance with the pro- 
visions or the said Act as it applies to either 
of the Dominions shall not during that 
period require to be registered in any Pro- 
vince of the other Dominion, and the certi- 
ficate of registration in respect of any such 
vehicle shall during that period be effective 
throughout both the Dominions. 


5. Without prejudice tothe generality of the pro- 
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visions cotitained in Article 3 in respect of the Indian Tea 
Controt ‘Act, 1938, and the Indian Téa Cess Act, 1903, 
(a) the Indian Tea Licensing Committee and the 
Indian Tea Market Expansion Board consti- 
tuted under the said Acts and in existence 
immediately before the appointed day shall 
be deemed to have been constituted under 
the appropriate Act as it applies to either 
of the Dominions on the appointed day, and 
the said Committee and the said Board shall 
accordingly be competent to exercise the 
powers, and perform the duties, conferred. 
or imposed on the Committee orthe Board’ 
as the case may be by or under the appro- 
priate Act in either of the Dominions; 


(b) all powers and functions of the Central 
Government under each of the said Acts as. 
it applies to Pakistan shall be exercised by 
the Central Government of India on behalf 
of the Central Government of Pakistan. 


6. Without prejudice to the generality of the pro- 
visions contained in Article 3 in respect of the Trade 
Marks Act, 1940, — 


(a) The Trade Mark Registry and the Branch 
thereof established, and the Registrar and 
Deputy Registrars of Trade Marks appointed 
by or under the said Act, asin force imme- 
diately before the appointed day shall be 
deemed to have been established or as the 
case may be appointed, by or under that 
Act as it applies to either of the said Domi- 
nions on the appointed day and the said 
officers shall accordingly be competent to. 
exercise the powers, and perform the duties. 
conferred or imposed on the Registrar and 
Deputy Registrars respectively of Trade 
Marks by or under that Act in either of the 
Dominions: ~ 

(b) all powers and functions of the Central 

Government under the said Act es it applies. 
to Pakistan shall be exercised by the Central 
Government of India on behalf of the Cen- 
tral Government of Pakistan. 


7. The provisions of this Order shall have effect 
notwithstanding anything to the contraty contained in 
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the India (Adaptation of Existing Indian Laws) Order, 
1947, orin the Pakistan (Adaptation of Existing Pakis- 
tan Laws) Ordery 1947. — : 
The India (Provisional Constitution) Order, 1947 
The 14th August 1947, 


Where as by sub-section (2) of section 8. of the 
Indian Independence Act, 1947 (hereafter in the recitals 
to this Order referred to as the said Act), it is provided 
that except in so faras other provision is made by or in 
accordance with alaw made by the Constituent Assem- 
bly of the Dominion under sub-section (1) of the said 
section, each of the new Dominions and all Provinces 
andother parts thereof shall be governed as nearly as may 
be in accordance with the provisions of the Government 
of India Act, 1935, and that the provisions of that Act 
shall, so far as applicable and subject to any express pro- 
visions of the said Act and with such omissions. addi- 
tions, adaptations and modifications as may be specified 
in orders of the Governor-General under the next succee- 
ding section of the said Act, have effect accordingly ; 


And whereas by paragraph (c) of subsection (1) of 
section 9 of the said Act it is provided that the Governor- 
General shall- by order make such provision as appears 
to him to be necessary or expedient for making omissions 
or additions to, and adaptations and modifications of. 
the Government of India Act, 1935, in its application 
to the separate new Dominions ; 


And whereas by sub-section (4) of section 19 of the 
said Act it is provided that in the said Act, except so 
far as the context ctherwise requires, references to the 
Government of India Act, 1935, include references to any 
enactments amending or supplementing that Act and 
in particular references to the India (Central Govern- 
ment and Legislature) Act, 1946; 

Now therefore in exercise of the powers conferred by 
the said provisions of the said Act, the Governor-General 
is pleased to make the following Order :— 


1. (1) This Order may be cited as the India (Pro- 
visional Constitution) Order, 1947. 


(2) Itshall come into force onthe fifteenth day 
of August 1947, which day is hereinafter referred to as 
“the appointed day”. 

= 2, (1) In this Order “India” means the Dominion of 
la. 


, 
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(2) Where a provision of the Government of 
India Act, 1935, has been amended before the appoin- 
ted day, a reference to that provision in the Sehedulet 
tothe Order shall ‘be read as réferring to the provision 
asin force immediately before the appointed day. 

(2) The Interpretation Act, 1889, applies for the 


interpretation of this order as for the interpretation of an 
Act of Parliament. 


3. (1) As from the appointed day, the Government 
ot India Act, 1935, including the provisions of that Act 
which have not come into force before the appointed day, 
and the India (Central Government and Legislature) Act, 
1946, shall, until other provision is made by or in accord- 
ance witha law made by the Constituent Assembly of 
India, apply to India with the omissions, additions, adap- 
tations and modifications directed in the followin g provi- 
sions of this paragraph and in the Schedule* to this Order. 


(2) The following expressions shall be omitted wher- 
ever they occur, namely, ‘In his discretion”, “acting in his 
discretion” and “exercising his individual judgment”. 


(3) For each expression specified inthe first column 
of the following Table, wherever that expression occurs, 
there shall be substituted the expression specified in the 
corresponding entry in the second column of the Table. 


TABLE. 
existing Indian law me existing law 
existing Indian Act ees existing law 
Federation ae shes Dominion 
Federal Government ... Dominion Government 


Federal law | a a Dominion law 
Federal Legislature — Dominion Legislature 
Federated des Us: Acceding 

a Federated sos ; an Acceding 


4. Where the Schedule* to this Order requires that 
‘in any specified provision certain words shall be substi- 
tuted for certain other words or that certain words shall be 
omitted, that substitution or omission, as the case may be, 
shall, unless otherwise expressly provided, be made wher- 
ever the words referred to appear in that provision. 


5. Where any instrument is in force under any 
provision of the Government of India Act, 1935, imme- 





+ not Printed. 





“ Schedule not printed. The adaptations made in the Schedule have all 
been incorporated in the Government of India Act, 1985, and the India (Gen- 
tral Govt. and Legislature) Act, 1946, as given in Part II. 
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diately before the appointed day, and that provision 
remains in force, whether with or without modifications, 
on and after the appointed day, the said instrument shall, 
-so far as applicable and with-any necessary modifications, 
remain in force as from that day as if it were an instru- 
ment of the appropriate kind duly made by the appropri- 
_ate authority under the said provision as in force after 
‘that day, and may be varied or revoked accordingly. 


6. Where any law made by the Governor of a 
Province by virtue of section 93 of the Government of 
India Act, 1935, is in force immediately betore the appo- 
inted day, the said law, notwithstanding that the said 
-section is directed to be omitted in the Schedule* to this 
Order or that by reason of such omission a Proclamation 
under the said section ceases to have effect, shall remain 
in force for the period for which it would have remained 
in force if the said section had been at all material times 
‘in operation. | 


7. (1) Subject to any general or special orders or 
arrangements affecting his case, any person who immedia- 
tely before the appointed day is holding any civil post 
‘under the Crown in connection with the affairs of the 
‘Governor-General or Governor-General in Council or of a 
Province other than Bengal or the Punjabshall, as from 
that day, be deemed to have been duly appointed to the 
corresponding post under the Crown in connection with 
‘the affairs of the Dominion of India or, as the case may 
be, of the Province. 


(2) Notwithstanding that section 170 of the Govern- 

ment of India Act, 1935, is directed to be omitted in the 
Schedule to this Order, the person holding the office of 
the Auditor of Indian Home Accounts immediately before 
the appointed day is hereby authorised to continue, until 
such date as the Governor-General may specify, to per- 
form such duties, and exercise such powers, in relation to 
transactions in the United Kingdom affecting the reve- 
nues of India or of any Province thereof as he was before 
‘the appointed day performing or exercising under the 
‘provisions of the said section 170. 


The India (Provincial Legislatures) Order, 1947. 
‘The 14th August, 1947. 


In exercise uf the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other powers 





iy 


* Schedule not printed. 
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ensbling him in that behalf, the Governor-General is 


‘pleased to make the following Order:— 


1, (1) This Order may be cited ar the India (Provin-- 
cial Legislatures) Order, 1947 


(2) It shall come into force at once. 
2.(1) In this Order,— 


“appointed day” means the fifteenth day of Au- 
gust, 1947; :; 

“sitting member’, in relation to a Provincial Legis- 
lative Assembly or Provincial Legislative 
Council, means a person who at the commence- 
ment of this Order is a member ofthat Assem- 
bly or as the case may be of that Council; 


“East Punjab constituency” means a constituency: 
specified in the Sixth Schedule to the Govern- 
ment of India (Provincial Legislative Assem- 
blies) Order, 1936, as adapted by Article 3 of 
this Order; | 

“Punjab constituency” means a_ constituency 
specified in the Sixth Schedule to the Govern- 
ment of India (Provincial Legislative Assem- 
blies, Order, 1936, as in force at the com- 
mencement of this Order; 

“West Bengal constituency” means a constituency: 
specified in the Fourth Schedule to the 
Government of India (Provincial Legislative 
Assemblies) Order, 1936, as adapted by Article 
3 of this Order. 


(2) The Interpretation Act, 1889, applies for the 
interpretation of this Order as it applies for the interpre- 
tation of an Act of Parliament. 


3. As from the appointed day, the Government of 
India (Provincial Legislative Assemblies) Order, 1936, the 
Government of India (Provincial Legislative Councils): 
Order, 1936, the Government of India (Scheduled Castes) 
Order, 1936, and the Government of India (Provincial 
Elections) (Corrupt Practices and Election Petitions) 
Order, 1936, shall, until other provision is made by or in 
accordance with a law made by the Constituent Assem- 
bly of India or, in relation to any Provincial Legislature, 
by or in accordance with an Act of that Legislature, apply 
to the Dominion of India— 

(a) With the omission of the expression “exercising 


his individual judgment” and of the expression “‘in his- 


discretion” wherever they occur in the said Orders, and 


~ 


’ Governoar-Generai’s Orders. - 285- 


_ (b) With the omissions, additions, adaptations, and 
- oe directétl in the Schedule* to this Order. 


4. (1) As from the appointed day, every sitting 
member of the Bengal Legislative Assembly representing 
.a constituency which immediately before that day bears 
‘the same name as a West Bengal constituency shall, 
‘notwithstanding any alteration in the extent of that 
constituency, be deemedto have been elected by that 
‘constituency to the Legslative Assembly of West 
Bengal: 

Provided that no sitting member of the Bengal Legis- 
lative Assembly representing the Bengal Chamber of 
‘Commerce constituency shall be deemed to have been 


elected by that constituency to the Legislative Assembly 
-of West Bengal. 


(2) As from the appointed.day, the sitting member 
of the Bengal Legislative Assembly representing the 
Calcutta University constituency shall be deemed to have 
‘been elected by the University constituency to the Legis- 
lative Assembly of West Bengal. 


(3) Elections shall be held as soon after the appoin- 
ted day as may be practicable to choose the members of 
‘the Legislative Assembly of West Bengal representing— 


(a) the Bengal Chamber of Commerce constituency, 
an 


.._ (b) the Calcutta Trades Association, Indian Jute 
‘Mills Association, Indian Tea Association and Indian 
Mining Assotiation constituency. 


(4) Unless the person who under the provisions of 
paragraph (1) of this Article is deemed to have been ele- 
cted by the Railway Trade Union constituency or the. 
‘Water Transport Trade Union constituency previously 
resigns his seat in the Legislative Assembly of East 
Bengal, he shall cease to be a member of the Legislative 
Assembly of West Bengal on the first day of September 


1947, and his seat in that Assembly shall become vacant 
-on that day. 


5.(1) As from the appointed day, every sitting 
member of the Punjab Legislative Assembly representing 
a constituency which immediately before that day bears 
the same name as an East Punjab constituency shall, not- 
withstanding any alteration in the extent of that consti- 





* Bchedule not printed : See Gaze the of India Extraordinary A ug. 14, 
1947, pp. 874-9u%. 
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tuency, be deemed to have been elected by that consti- 
tuency to the Legislative Assembly of East Punjab. 


(2) The sitting members of the Punjab Legislative: 
Assembly representing the Punjab constituencies specified, 
in the first column of the following Table shall as from 
the appointed day be deemed to have been elected by the- 
East Punjab constituency specified in the eorresponding.. 
entry in the second column of the Table: 


TABLE. 

The Punjab Constituency East Punjab Constituency 
Punjab Commerce and East Punjab Commerce 
Industry. and Industry. 

East Punjab Landholders. Ambala Division Land- 
holders. 

Central Punjab Landholders. Jullundur Division cum 
Amritsar District Land- 
holders. 


(3) The sitting member of the Punjab Legislative: 
Assembly representing the general rural constituency of 
Amritsar and Sialkot and filling the seat not reserved for 
members of the scheduled castes shall as from the appoin- | 
ted day be deemed to have been elected by the general 
rural constitue ncyof Amritsar to the Legislative Assem- 
bly of East Punjab. 


(4) Unless the person who under the preceding 
provisions of this Article is deemed to have been elected 
by the East Punjab Commerce and Industry constituency: 
or the Railway Trade Union constituency or the Univer- 
sity constituency previously resigns his seat in the Legis- 
lative Assembly of West Punjab, he shall cease tobe a 
member of the Legislative Assembly of East Punjab on 
the first day of September, 1947, and his seat in that 
gay shall become vacant on that day. 

6. (1) Every sitting member of the Assam Legisla- 
tive Assembly representing a constituency whose name js. 
not included inthe Ninth Schedule tothe Government 
of India (Provincial Legislative Assemblies) Order, 1936, 
as adapted by Article 3 of this Order shail on the appoin- 
ted day cease to be a member of the Assam Legislative: 
Assembly. 


(2) All sitting members of the Assam Legislative 
Assembly representing the European Planting constituen- 
cy shall on the appointed day cease to be members of that ~ 
Assembly, and a by-election shall be held for the election. 
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of one member to represent that constituency. 


(3) As from the appointed day the sitting member 
of the Assam Legislative Assembly representing the 
Indian Planting (Assam Valley) constituency shall. not- 
_withstanding the alteration in the extent of that consti- 
tuency, be deemed to have been elected by that consti- 
tuency. 


(4) On the appointed day the Assam Legislative 
Council shall cease tro exist. 


7.. The sitting members of the Legislative Assemb- 
lies and Legislative Councils of Madras, Bombay, the 
United Provinces and Bihar representing European 
constituencies and the sitting member ofthe Legislative 
Assembly of the Central Provinces and Berar representing 
the European constituency shall on the appointed day 
cease to be members of the said Assemblies or Councils as 
the case may be. 


The India (Adaptation of Existing Indian Laws) 
Order, 1947. 
The 14th August, 1947. 


Whereas sub-section €3) of section 18 of the Indian 
Independence Act, 1947 (hereafter in the recitals to this 
Order referred toas “the said Act”) provides that save 
as otherwise expressly provided in this said Act, the law 
of British India and of the several parts thereof existing 
immediately before the appointed day shall, so far as 
applicable and with the necessary adaptations, continue 
as the law of eech of the new Dominions and the several 
parts thereof, until other provision is made by laws of the 
Legislature of the Dominion in question or by any other 
eae or other authority having power in that 

ehalf; 


And whereas sub-section (1) of section 9 of the said 
Act provides that the Governor-General shall by order 
make such provision as appears to him to be necessary or 
expedient for bringing the provisions of the said Act into 
effective operation and for removing difficulties arising 
in connection with the transition to the provisions of the 
said Act; 

Now therefore in exercise of the powers conferred 
by the said Act, the Governor-General is pleased to muke 
the following Order:— 


1. (1) This Order may be cited as the India (Adap- 
atic ‘of Existing Indian Laws) Order, 1947. 
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(2) It shall come into force on the fifteenth day of 
August, 1947. . | 
2. (1) In this Order— | 

“appointed day” means the fifteenth 
‘August, 1947. 

“existing Indian law” means any Act, Ordinance, 
Regulation, rule, order or bye-law which imme- 
diately before the appointed day has the force 
of law in the whole or any part of the terri- 
tories which as from that day form the terri- 
tories of the Dominion of India, but does not 
include any Act of Parliament, or any Order 
in Council, rule or other instrument made 


under an Act of Parliament, or the General 
clauses Act, 1897. 


(2) The General Clauses Act, 1897, applies for the 
interpretation of this Order as it applies for the interpre- 
tation of a Central Act. 


3. As fromthe appointed day, all existing Indian 
laws shall until repealed or altered or amended by a com. 
petent Legislature or other competent authority, in their 
application to the Dominion of India and any part or 
parts thereof, be subject to the adaptations directed in 
this Order. 


4.(1) Where an existing Indian law contains a pro- 
vision defining the territories to which the law extends, 
or a provision referring to the territories which are within 
the scope of that provision, that provision shall be so 
adapted as to exclude any territories which onthe appo- 
inted day are not to form part of the territories of the 
Dominion of India. 


(2) Without prejudice tothe general effect of the 
preceding paragraph, references in any existing Indian 
law to ‘the whole of British India” (or “British India"), to 
“Bengal” andto “the Punjab” shall, except where the 
reference occurs in a title or preamble or any citation or 
description of an Act, Ordinance or Regulation and exe 
cept where the context otherwise requires, be replaced 
by references to “all the Provinces of India”, to “West 
Bengal” and to “East Punjab’, respectively. 


5. Any reference in an existing Indian law to a High 
Court which as from the appointed day ceases to be a 
High Court for any part of the Dominion of India shall— 


Governor-General’s Ordere.: 289° 


(a) if the reference be to the High Court of Judica- 
ture at Lahore, be replaced by a reference to 
the High Court of East Punjab, and 


(b> in any other case, be omitted. 


6. Any words inan existing Indian law signifying 
‘that the Governor-General or Governor is to act in his 
.discretion or to exercise his individual judgment shall be 
omitted. 


7. Any reference in an existing Indian law tothe 
-exercise of the functions of the Crown in its relation with 
Indian States (including any provision the operation of 
which depends on the exercise of such functions) shall be 
-omitted, and references in any such law to the Crown 
Representative shall be omitted or construed as references 
to the Central Government as the context may require. 


8. Any reference in anexisting Indian law tothe 
Indian Leg:slature or to a Chamber or the Chambers 
thereof shall be construed as areference tothe Central 
Legislature. 


9. (1) Any tribunal, authority, officer or official body 
constituted or appointed before the commencement of 
this Order under an existing Indian law for, or with juris- 

diction over, the whole of India orthe whole of British 
India shall, as from the appointed day, be deemed to have 

‘been constituted or appointed for, or with jurisdiction 
over, the whole of the Dominion of India, and any refe- 
rence in an existing Indian law to any such tribunal, 
. authority, office or otiiciai body as aforesaid shall be cons- 
trued accordingly. 


2. Any reference in an existing Indian law to a tribu- 
nal, authority, offcer or official body whose jurisdiction or 
. authority immediately before the appointed day extends— 


(a) to the whole of the Province of Bengal or over 
parts of that Province which onthe said day 
tall partly within the Province of East Bengal 
and partly within the Province of West 
Bengal, or 


(b) to the whole of the Province of the Punjab or 
over parts of that Province which on the said 
day fall partly within the Province of East 
Punjab and partly within the Province of 
West Punjab, or 


(c) to the whole of the Province of Assam or over 
parts of that Province which on the said day 
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fall partly within the Province of Assam and 
partly within the Province of East Bengal, 


shall be construed as references to such tribunal, autho- 
rity, officer or the official body as the appropriate Govern- 
ment may by notification in the official Gazette consti- 
tute or appoint in that behalf, and any such direction 
may be given so as to have effect from the appointed day: 


Provided that nothing in this paragraph shall apply 
to any tribunal, authority, officer or official body to which 
or fs whom the provisions of paragraph (1) of this Article 
apply. 

3. For the pupose of sub-paragraph (2) the expression | 
“appropriate Government’ means, as respects a law relating. 
-to a matter enumerated in List I of the Seventh Schedule- 
to the Governmens of India Act, 1935, the Central Go- 
vernment, and as respects any other law, the Provincial 
Government of West Bengal, East Punjab or Assam, as 

the case may be. 


10. Any court, tribunal or authority required or em-: 
powered to enforce an existing Indian law shall, notwith- 
standing that this Order makes no provision or insufficient 
provision for the adaptation of the law for the purpose of 
rendering it consistent with the provisions of the Indian 
Independence Act, 1947, and of the Government of India 
Act, !935, as applicable to the Dominion of India, construe 
the law with all such adaptations as are necessary for the 
said purpose : 

Provided that if any question arises regarding the 
adaptations with which such law should be construed for 
the said purpose, the question shall be referred tothe 
Central Government if the law relatesto a matter enu- 
merated in List I or List III in the Seventh Schedule to 
the Government of India Act, 1935, and to the Provincial 
Government in any other case, and the decision of that 
Government on any such reference shal] be final. 


11. The General Clauses Act, 1897, shall in its appl:- 
cation to the Dominion of India, until repealed or altered 
or amended by the Central Legislature, be subject tc the 
adaptations specified in the Schedule to this Order. 


12. The provisions of this Order shall not render in- 
valid anything duly done before the appointed day under 
an existing Indian law, and anything so done for British 
India or for parts thereof including territories thereafter 
included in the Dominion of India shall, as from the appo- 
inted day and until altered, varied or undone, have effect 
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as if it had been done after the appointed day for the 
whole of tha Dominion of India or as the case ray be, for 

such territories thereof as aforesaid, by a compentent au~. 
thority and under and in accordance with the provisions. 
then applicable to the case. 


13. If by order under-section 9 of the Indian Indepen- 
dance Act, 1947, provision is made for authorising the 
continued carrying on for the time being on behalf of the 
new Dominions or on behalf of any two or more of the 
Provininces therein referred to as the said new Provinces 
of services or activities previously carried on under the au- 
thority of an existing Indian law on behalf of British India 
as a whole or on behalfof the former Provinces which 
those new Provinces represent, then, notwithstanding. 
anything herein contained, such law shall, as from the 
appointed day, or where the order under the said section 
9 is made after the appointed day, as from the date of the 
making of the order, have effect in its application to the 
Dominion of India according to the tenor of that order. 


THE SCHEDULE. 
(See Article II) ; 
Adaptations of the General Clauses Act, 1897, in its 
application to the Dominion of India. 
Section 3.—In clause (7), after “any period after that 


date” insert “and before the date of the estabishment of 
the Dominion of India”’. 


In clause (8aa), omit ‘or section 44 of the Govern- 
ment of India Act, 1935”. 


For clause (8ab) substitute :— 
‘(8ab) “Central Government” shall— 


(a) in relation to anything done before the commen- 
cement ot Part III of the Gouernment of India Act. 1935, 
mean the Governor-General in Council or the authority 
competent at the relevant date to exercise the functions 
corresponding to those subsequently exercised by the 
Government-General ; 


(bd) in relation to anything done after the commen- 
cement of Part III of the said Act, but before the establi- 
shment of the Dominion of India, mean, as respects ma- 
ttars with respect to which the Governor-General was by 
or under the provisions of the said Act than in force re- 
quired to act in his discretion, the Governor-General, and 
as aces other matters, the Governor General in Counci L 
an 
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(c) in relation to anything done or to be done after 
‘tthe establishment of the Domminion of India, mean the 
«Governor-General ; and shall include — 


(t) in relation to functions entrusted under sub-se- 
ction (1) of section 124 of the said Act to the 
Government of a Province, the Provincial Go- 
vernment acting within the scope of the autho- 
rity given to it under that subsection ; and 


(ii) in relation to the administration of a Chief 
’ Commissioner's Province, the Chief Comiai. 
ssioner acting within the scope of the authority 
given to him under snbsection (3) of section 94 

of the said Act: 


In clause (8ac), for “Federal” substitute “Dominion”. 
In clause Sia for “the Punjab” substitute “East 
njab . ; 


For clause (11), substitute :— 
(11) ‘Colony’— 


(a) in any Central Act passed after the commence- 
ment of Part III of the Government of India Act, 1935, 
-shall mean any part of His Majesty's dominions exclusive 
-of the British Islands, the Dominions of India and Pakistan 
{and before the establishment of those Dominions British 
India), any Dominion as defined in the Statute of West- 
minister, 193), any Province or State forming part of any 
said Dominions, and British Burma ; and 


(b) in any Central Act passed before the commence- 
ment of Part III of the said Act, mean any part of His 
Majesty's dominions exclusive of the British Islands and 
of British India; 


and in either case where parts of those dominions are un- 

er both a central and local legislature, all parts under the 
Central legislature shall, for the purposes of this definition 
be deemed to be one colony. 


[In clause (14a), omit “contracts made by the Federal 
Railway Authority” and for “made in connection” substi- 
tute “made before the fifteenth day of August, 1947 in 
-connection”’. 


In clauses (14b), (14c) and (14d), omit “the Federal 
Railway Authcrity”. 


In clause (14e), for “the Federal Railway Authority 
-or the Crown Representative” substitute ‘and with refe- 
rence to a state of affairs existing after the commence- 
anent of Part III of the Government of India Act, 1935, 
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and before the establishment of the Dominion of India, 

includes also property vested in His Majesty, or otherwise: 

held, for the purposes of the Crown Representative”. — 
After clause (16a) insert— 


“(16b) “East Punjab Act” shall mean an Act made- 
by the Provincial Legislature of East Punjab under the 
Government of India Act, 1935:” 

Omit clauses (18a) and (18b). 


In clauses (24), for “part of British India" substitute 
“in a Province or part thereot”’. 


For clause (27) substitute :— 
(27) “India” shall mean— 


(a) as respects any period before tbe establishment 
of the Dominions of India, British India together with all 
territories of any Indian ruler then under the suzerainty 
of His Majesty, all territories under the suzerainty of such 
an Indian ruler, and rhe tribal areas; and 


(b) as respects any period after the establishment of 
the Dominion of India, all territories for the time being 
included in that Dominion ;’ 


For clause (27a) substitute :— 


‘*(27a) ‘Indian Law’ shall mean any Act, Ordinance, 
Regulation, rule, order or bye-law which before the setab- 
lishment of the Dominion of India had the force of law in 
British India or any part thereof, or thereafter has the 
force of law in India or any part thereof other than an 
Acceding State, but does not include any Act of Parlia- 
ment or any Order-in- Council, rule or other instrument 
made under an Act of Parliament.” 


In clause (27b), omit “not being part of British India” 
and for “His Majesty” substitute “the Central Govern- 
ment’. | 

Omit clause (40). 

For clause (43a) substitute :— 

(43a) “Provincial Government” 


(a) as respects anything done or to be done after the 
establishment of the Dominion of India, shall mean ina 
Governor’s Province, the Governor, and ina Chief Com- 
missioner’s Province, the Central Government; 


(b) as respects anything done before the establish- 
ment of the Dominion of [ndia, but after the commence- 
ment of Part III of the Government of India Act, 1935, 
shall mean in a Governer’s Province, the Governor acting. 
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‘of not acting in his discretion, and exercising or not exer- 

cising is individual judgment, according to the provision in 
‘that behalf made by and under the said Act, andina 
‘Chief Commissioner's Browne: the Central Government: 
-and 

(c) as respects anything done before rhe commence- 
‘ment of Part II[ of the said Act, shall mean the aushority 
-or person authorised at the relevant date to administer 
executive government in the Province in question:” 

_ In clause (45), for “British India” substitute “a Pro- 
~vince’’, 

After clause (56) insert :— 

“West Bengal Act’ shall meanan Act made — the 
‘Provincial Legislature of West Bengal under the Govern- 
ment of India Act, 1935”. 

Section 4-A—In sub-section (1), omit “Federal 
‘Government” "Federal Railway Authority” 

Section 5.—In sub-section (2), omit “or under sec- 
‘tion 32 of the Government of India Act, 1935. 
Omit section 5A. 
Section 30.—Omit “or section 43”. 


The Indian Independence ([nternational 
Arrangements) Order, 1947. 


The 14th August, 1947. 


Whereas the agreement set out in the Schedule to 
‘this Order has been reached at a meeting of the Partition 
‘Council on the 6th day of August, 1947 ; 


And whereas it is intended that, as from the 15th 
.day of August, 1247, the said agreement shall have the 
force and effect of an agreement between the Dominions 
-of India and Pakistan ; 


Now therefore in exercise of the powers conferred 
upon him by section 9 of the Indian Independece Act, 
1947 and of all other powers enabling him in that behalf, 
tthe Governor-General hereby orders as follows :— 


1 This Order may be cited as the Indian Indepen- 
dence (International Arrangements) Order, 1947. 


2 The agreement set out in oe Schedule to this 
Order shall, as from the appointed: © ay, have the effect 
ofan agreement duly between the Dominion of 
India aud the Dominion of Pakistan. 
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Agreement as to the devolution of International rights and 
obligations upon the Dominions of India and Pakistan. 
1. The international rights and obligations to 

which India is entitled and subject immediately before 


the 15th day of August, 1947, will devolve in accordance 
with the provisions of this agreement. 


2. (1) Membership of all international organisations 
together with the rights and obligations attaching to such 


aeriaaaans will devolve solely upon the Dominion of 
India. 


For the purposes of this paragraph any rights or 
obligations arising under the Final Act of the United 
Nations Monetary and Financial Conference will be 
deemed to be rights or obligations attached to member- 
ship of the International Monetary Fund and to member- 


ship of the International Bank for Reconstruction and 
Development. 


(2) The Dominion of Pakistan will take such steps 


as may be necessary to apply for membership of such 
international organisations as is chooses fo join. 


3. (1) Rights and obligations under international 
agreements having an exclusive territorial application to 


an area comprised in the Dominion of India will devolve 
upon that Dominion. 


(2) Rights and obligations under international 
agreements having an exclusive territorial application to 
an area comprised in the Dominion of Pakistan will 
devolve upon that Dominion. 


4, Subject to Articles 2 and 3 of this agreement, 
rights and obligations under all international agreements 
to which India is a party immediately before the appoin- 
ted day will devolve both upon the Dominion of India 

-and upon the Dominion of Pakistan, and will if necessary, 
be apportioned between the two Dominions; 


The Indian Independence (Rights, Property and 
Liabilities) Order, 1947. 
The 14th August, 1947. 
In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all thee 


powers enabling him in that behalf, the Gov fe i 
ral is pleased to make the following Order:-— ernot-Gene 
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1.(1) This Order maybe cited as the Indian Inde- 
pendence (Rights, Property and Liabilities) Order, 1947. 


(2) It shall come into force at once. 
2. (1) In this Order,— 
appoat day” means the fifteenth day of August, 


Arbitral Tribunal” means che: Arbitral Tribunal 
constituted in accordance with the Arbitral 
Tribunal Order, 1947; 


‘land’ includes immovable property of every kind, 

and any rights in or over such property. : 

(2) The Interpretation Act, 1889, applies for the 
interpretation of this Order as it applies for the interpre- 
tation of an act of Parliament. 

3.(1) The provisions of this Order relate to the 
initial distribution of rights, property and liabilities con- 
sequential on the setting up of the Dominions of India 
and Pakistan, and shall have effect subject to any agree- 
“ment between the two Dominions or the Provinces 
concerned and to any award that may be made by the 
Arbitral Tribunal. 

(2) Nothing in this Order affects the powers of 
control over military plant, machinery, equipment and 
stores conferred on the Joint Defence Council by the 
Joint Defence Council Order, 1947. 


(3) The powers of control over property conferred 
upon each of the Dominions by this Order shall include 
all the powers of use, consumption, management and 
disposition incidental to ownership; but each Dominion 
shall exercise the said powers with due regard to the 
interests of both Dominions, and shall carry out the terms 
of any agreement or award under which the property is to 
be transferred to the other Dominion. 


4. Allland which immediately before the appointed 
day is vested in His Majesty for the purposes of the 
Governor-General in Council shall on that day,— 


(a) in the case of land situated in India or in the 
tribal areas on the borders of India, be under 
the control of the Dominion of India; 


(b) in the case of land situated in Pakistan, or 
in the tribal areas on the borders of Pakistan, 
be under the control of the Dominion of 
Paki8tan; 
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: in His Majesty for the purposes of the Province 
of East Bengal; and 


(b) in any other case, continue to be vestedin His 
Majesty for the purposes of the Province of 
Assam. 

(4) All land which immediately before the appointed 
dav is vested in His Mejesty for the purposes of any 
province other than Bengal. the Punjab or Assam shall 
continue to be vested in His Majesty forthe purposes of 
that Province. 


6. The Provisions of Articles 4 and 5 of this Order 
shall apply in relation to all goods, coins, bank notes and 
currency notes which immediately before the appointed 
day are vested in His Majesty for the purposes of the 
Governor-General in Council or of a Province as they 
apply in relation to land so vested. 


7. (1) Subject to the provisions of this Order relating 
to certain contractual rights, this Article shall apply to 
all property, other than land, goods, coins, bank notes and 
currency notes, which immediately before the appointed 
day is vested in His Majesty for the purposes of the 
Gove mor-General in Council or of a Province. 


(2) All such property shall on the appointed day 
vest in His Majesty for the joint purposes of the two 
Dominions, for the joint purposes of the Provinces of East 
Bengal and West Bengal, or forthe joint purposes of the 
Provinces of East Punjab and West Punjab, or shall, as 
trom that day, continue to be vested in His Majesty for 
the purposes of the Province, according as the purposes 
for which the property is held immediately before the 
appointed day are— 


(a) purposes of the Governor-General in Council, 


(b) purposes of the Province of Bengal, 
(c) purposes of the Province of the Punjab, or 


(d) purposes of a Province other than Bengal or 
the Punjab. 


| 8. (1) Any contract made on behalf of the Governor- 
ee in Council before the appointed day shall, as from 
that day,— 


(a) if the contract is for purposes which as from 
that day are exclusively purposes of the Domi- 
‘nion of Pakistan, be deemed to have been 
made on behalf of the Dominion of Pakistan 
muses of- the Governor-General in Council; 
an 


.. t 
Boats 
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(b) in any other case, be deemed to have been 
made en behalf of the Dominion of. India 
instead of the Governor-General in Council: 


cand all rights and liabilities which have accrued or may 
-accrue under any such contract shall, to the extent to 
which they would have been rights or liabilities of the 
Dominion of Pakistan orthe Dominion of India, as the 
case may be. | 
(2) Any contract made on behalf of the Province of 
‘Bengal before the appointed day shall, as from that day,— 
(a) if the contract is for purposes which as from 
that day are exclusively purposes of the Pro- 
vince of West Bengal, be deemed to have 
been made on behalf of that Province instead 
of the Province of Bengal; and 
(b) in any other case be deemed to have been 
made on behalf of the Province of East Bengal 
instead of the Province of Bengal; 


and allrights and liabilities which have accrued or may 
accrue under any such contract shall, to the extent to 
which they would have been rights or liabilities of the 
Province of Bengal, be rights or liabilities of the Province 
of West Bengal orthe Province of East Bengal, asthe 
case may be. 

(3) Any contract made on behalf of the Province of 
the Punjab before the appointed day shall, as from that 
day ,— 

(a) if the contract is for purposes which as from 
that day are exclusively purposes of the Pro- 
vince of East Punjab, be deemed to have been 
made on behalf of that Province instead of the 
Province of the Punjab; and 

(b) in any other case be deemed to have been 
made on behalf of the Province of West Pun- 
jab instead of the Province of the Punjab. 


nd all rights and liabilities which have accrued or may 
accrue under any such contract shall, tothe extent to 
which they would have been rights or liabilities of the 
Province of the Punjab, be rights or liabilities of the 
Province of East Punjab or the Province of West Punjab, 
as the case may be. 


(4) Any contract made before the appointed day on 
‘behalf of the Province of Assam, being a contract for 
purposes which, as from that day, are exclusively purposes 
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of the Province of East Bengal, shall, as from that day,,. 
‘be deemd to have been made on behalf of the Province of 
East Bengal instead of the Province of Assam, and all 
rights and liabilities which have acrued cr may accrue 
under the contract shall, to the extent to. which they 
would have been rights or liabilities of the Province of 
Datel be rights or liabilities of the Province of East 
unjab. 


(5) For the purposes of this Article there shall tbe 
deemed to be included in the liabilities which have. 
accrued or may accrue under any contact,— 

(a) any liability to satisfy an order or award made 
by any, court or other tribunal in proceedings. 
relating to the contract; and 

(b) any liability in respect of expenses incurred in or 
in connection with any such proceedings. 

(6) The provisions of this Article shall have effect 
subject to the provisions of Article 9 of this Order: and 
bank balances and securities shall, notwithstanding that 
they partake of the nature of contractual rights, be dealt. 
with as property to which Article 7 of this Order applies. 

8. All liabilities in respect of such loans, guarantees. 
and other financial obligations of the Governor-General 
in Council or of a Province as are outstanding immediately 
befor the appointed day shall, as from that day,— 

(a) in the case of libilities of the Governor-General 

in Council, be liabilities of the Dominion of 
India ; 

(b) in the case of liabilities of the Province of Bengal 
be liabilities of the Province of East Bengal ; 

(c) in the case of liabilities of the Province of the 
Panjab, be libilities of the Province of West 
Punjab ; and 

(d) inthe case of libilities of any Province other 
than Bengal, or the Punjab, continue to be libi- 
lities of that Province. 


10. (1) Where immediately beforn the appointed. 
day the Governor-General in Councial is subject to any 
lability in respect of an actionable wrong other than. 
breach of contract, that liability shall,— 


) 
(a) where the cause of action arose wholly within. 
the territories which, as from that day, are the 
territories of the Dominion of India be a liability 
of that Dominion ;. ae . 
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_ (b) where the cause of action arose wholly within 

| the territeries which, as from that day, are the: 

territories of the Dominion of Pakistan, be a 
liability of that Dominion ; and 


(od in any other case, be a joint liability of the 
Dominions of India and Pakistan. 


(2) Where immediately before the appointed day the 
‘Province of Bengalis subject to any such liability as afore- 
‘said, that liability shall, 

(a) where the cause of action arose wholly within 
the territories which, as from that day, are the 
territories of the Province of Fast Bengal, be a 
hability of that Province; 


(b) where the cause, of action arose wholly within 
the territories which, as from that day, are the 
territories of the Province of West Bengal, be a 
liability of, that Province ; and 

-(c) in any other case, be a joint liability of the Pro- 
vinces of East and West Bengal. 


Where immediately before the appointed day 
the Province of the Punjab is subject to any such liabiliay 
as aforesaid, that liability shall. 


(a) where the cause of action arose wholly within 
the territories which, as from that day, are the 
territories of the Province of West Punjab, be a 
liability of that Paovince ; 


(b) where the cause of action arose wholly within 
territocies which, as from that day, are the terri- 
tories which, as from that day, are the territories 
of the Province of East Punjab, be a liability of — 
that Province ; and 


(c) in any other case, be a joint liability of the Pro- 
vinces of East and West Punjab. 


(4) Where immediately before the appointed day 
the Province of Assam is subject to any such liability as 
aforesaid, then, if the canse of action arose wholly within 
the territories which, as from that day, are the territories 
of East Bengal, the liability shall, as from that day, be a 
hhability of the Province of East Bengal. 


11. (1) Nothing ia the preceding provision of this 


Order affects the liability of either Dominion or of any 
‘Province in respect of the payment of any pension. 


(2) Where before the appointed day the Governor. 


— 302 Constitution of Dominion of India 


General in Council or any Province is subject to any liabi- 
lity in respect of any pension, that liability shall as from 
the appointed,— 


(a) in the case of a liability of the Governor-General 
in Council, be a liability of the Dominion of India: 


(b) in the case of liability of the Province of Bengal, 
be a liability of the Province of East Bengal ; 


(c) in the case of a liability of the Province of the 
Punjab, be a liability of the Province of West 
Punjab ; and 

(d) inthe case of a liability of any Province other 
than Bengal or the Punjab, continue to be a 
liability of that Province. 


12. (1) Where immediately before the appointed 
the Governor-General In Council is a party to any legal 
proceedings with respect to any property rights or liabi- 
lities transferred by this Otdar, the Dominion which: 
succeeds to the property, rights or liabilities 1n accordance 
with the provisions of t his Order shall be deemed to be 
substituted for the Govern or-General in Council as a party 
to the proceedings may countinue accordingly. 


(2) Where any Province from which property, rights 
or liabilities are transferred by this Order is, immediately: 
before the transfer, a party to |! egal prcceedings with 
respect to that property or those rights of li a bilities, the 
Province which succeeds to the property, rights or liabi- 
ties of this Order shall be deemed to be substituted for 
the other Province as a party to those procceding, and the 
proccedings may continue accordingly. 


(3) Any proceedings which, immediately before the 
appointed day, are pending by or against the Secretary of 
State elsewhere than in the United Kingdom in respect 
of any liability of the Governor-General in Council or a 
Province shall,— 


(a) in the case of proceedings in respect of a liability 
the Governor-General in Council be continued by 
or against the Dominion which succeeds to the 
liability; 

(b) in the case of proceedings in respecc vu: a liabitity 
of the Province of Bengal, the Province of the 
Punjab, or the Province of Assam, be continued 
by or against the Province which succeed to the 
hability, or : 


(c) in the case of proceedings in respect of a hability 
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of any other Province, be continued by or against 
that Province. 


13. (1) Where by virtue of the preceding provisions 
of this Order either of the Dominions or any Province be- 
comes entitled to any property or obtains any other bene- 
fits,and it is just and equitable that property or those 
benefits, should be transferred or shared with the other 
Dominion, or with any other Province, as the case may be, 
the said property or benefits shall be allocated in such 
manner as, in default of agreement, may be determined by 
the Arbitral Tribunal. 


(2) Where hy virtue of the preceding provisions 
of this Order either of the Dominions or any province be- 
comes subject to any liability, and it is just and equitable 
that a contribution towards that liability should be made 
by the other Dominion, or by another Province, as the 
case may be, the other Dominion or Province shall make 
to the Dominion or Province primarily subject to the 
liability such contribution in respect thereof as, in default 
of an agreement, may be determined by the Arbitral 
Tribunal. 


(3) In determining what is just and equitable for the 
purposes of this Article the parties concerned and the 
Arbitral Tribunal shall be guided by the principles laid 
down in any relevant decision of any of the bodies referred 
to in paragraph (2) of Article 4 of the Arbitral Tribunal 
Order, 1947. 


The Indian Naval Forces ( Temporary Governance ) 
‘ Order, 1947. 


The 14th August 1947. 


Whereas sub-section (1) of section 11 of the Indian Inde- 
pendence Act, 1947, provides that the orders to be made by the 
Governor-General under the preceding provisions of that Act 
shall make provision for the command and governance of the 
Indian armed forces of His Majesty until the divison of the said 
forces between the New Dominions is completed : 


Now, therefore, in exercise of the powers conferred by 
the said Act the Governor-General is pleased to make the follow- 
ing Order to provide for the command and governance of the 
Indian Naval Forces of His Majesty until the division therecf 
is completed:— 


1. (1) This Order may be called the Indian Naval 
Forces (Temporary Governance) Order, 1947. 
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(2) It shall come into force on the fifteenth day of 
August, 1947, (hereinafter referred to as the appointed day ) 
‘and shal] remain in force up to the thirty-first day of March, 
1943, or such earlier or later date as the Joint Defence Council 
may by notification in the Gazette of India and the Gazette of 
Pakistan specify in this behalf. 

2. In this Order— | 

(1) the expression ‘Indian naval forces” includes all 
His Majesty’s naval forces existing before the appointed day 
and also the naval forces of India and the naval forces of 
Pakistan; _ a | 


(2) “India” means the Dominion of India; 
(3) ‘Pakistan’ means the Dominion of Pakistan; . 


.(4) “the said Act” means the Naval Discipline Act as 
get out in the First Schedule to the Indian Navy (Discipline) 
Act, 1984. : 

8, Notwithstanding anything contained in regulation 
(2) of section 58 of the said Actas in force as a law of India 
and as in force as a law of Pakistan, an officer on full pay of a 
rank specified in the said regulation shall be qualified to sit as 
a member of any court martial held in pursuance of the said 
Act as 80 in force if— 


(a) he belongs to the regular naval forces of India, or 
(6) he belongs tothe regular naval forces of Pakis- 
tan, or 


(c) he belongs to His Majesty’s regular naval forces 
other than Indian naval forces and is attached to 
or serving with the regular naval forces of India 
or of Pakistan. 


4. Regulation (7) of section 58 of the said Act as in force 
as a law of India and as in force as a law of Pakistan shall have 
effect as if for the word ‘captain’ there were substituted the 
words ‘substantive or acting commander”. 


5. Notwithstanding anything contained in regulation 
(9) of section 58 of the said Act asin force as a law ot India 
and ag in force as a law of Pakistan, the officer to whom the 
Central Government of India or ot Pakistanis empowered to 
grant commissions authorising hiim to order courts-martial to be 
held for the trial of offences under the said Act as so in force 

may be— 
(a) an officer belonging to the regular naval! forces of 

India, or 
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(b} an officer belonging ‘to the regular naval forces of 
Pakistan, or 


(c) an officer belonging to His Majesty’s regular naval 
forces other than Indian naval forces who is attach- 
ed to or serving with the regular forces of India or 
of Pakistan. 


6. <A person in or belonging to the naval forces of India 
who is serving in a ship or naval establishment belonging to the 
naval forces of Pakistan or whois on board any such ship or 
any such establishment awaiting passage or conveyance to any 
-destination shall for all purposes of command and discipline be 
subject to the laws and customs for the time being applicable 
to ships and naval forces of Pakistan. 


7. A person in or belonging to the naval forces of Pak is- 
tan who is serving in aship or naval establishment belonging 
to the naval forces of India or who is on board any such ship or 
any such establishment awaiting passage or conveyance to any 
destination shall for all purposes of command and discipline be 
subject to the laws and customs for the time being applicable 
to ships and naval forces of India, 


8. Officers and men of non-Asiatic domicile who immedi- 

-ately before the appvinted day belonged to the Royal Indian 
Navy or its reserves shall, whether or not they have volunteered 

for further service with the naval forces of India or of Pakistan, 

be borne on the books of a Royal naval ship and while so borne 

‘shall be subject to the laws and customs for the time being 
applicable to the Royal Navy until they are finally discharged. 


9. Officers and men of Asiatic domicile who immediately 
before the appointed day belonged to the Royal Indian Navy 
or its reserves and who have not volunteered to serve in the 
naval forces of India or of Pakistan shall, until they are duly 
discharged from service, be borne on the books of the ship in 
which they were serving immediately before the appointed day 
and shall be subject for all purposes of command and discipline 
to the laws and customs forthe time being applicable to the 
Navy to which such shipr belong. 


The India Provisional Constitution and Provincial 
Legislatures (Amendment) Order, 1947. 


[ A Government of India Notification dated the 7th 
September 1947 was as follows :— Certain provisions of the 
Order are consequential uppn the awards of the Bengal and 
Punjab Boundary Commissions which were announced in the 
Gazette of India Extraordinary dated the 17th August, 1947. 
The Goverument of India wish to amke it clear that they 
-consider the awards to be unsatisfactory and unreasonable in 
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certain parts and it is only because there was an agreement 
between the parties to the arbitration proceedings to abide by 

the decisions of the Boundary Commissions that they propose 

fur the present to accept the boundaries determined by them. 

They intend, however, to seek to modify the terms of the awards. 
by such methods as may be found suitable. | 


WHEREAS in the exercise of the powers conferred by sec- 
tion 9 of the Indian Independence Act. 1947, the Governor- 
General was pleased to make the India ( Provisional Consti- 


tution) Order, 1947. and the India (Provincial Legislatures) 
Order, 1947 ; 


AND WHEREAS sub’section (5) of section 19 of the said Act 
provides that any power conferred by that Act to make ary 
order includes power to revoke or vary any order previously 
made in the exercise of that Power : 


AND WHEREAS sub-section (3) of section 9 of the said Act 
provides that any order made under that section may be made 


80 as to be retrospective to any date not earlier than the third 
day af June, 1947; 


AND WHEREAS in consequence of the awards of the Bound- 
ary Commissions referred to in sections 3 and 4 of the said Act 
it is necessary to amend the ptovisions of the India (Provisional 
Constitution) Order. 1947, and of the India (Provincial Legis=- 
latures) Order, 1947, in certain repects ; 


Now THEREFORE in the exercise of the powers conferred 
on him as aforesaid and of all other powers enabling him in 
that behalf, the Governor-General is pleased to make the follo- 
wing Order :— | 


1. This Order may becited as the India Provisional 


Constitution and Provincial Legislatures (Amendment) Order,. 
1947. 


2. In the list of adaptations pertaining to the Fifth 


Schedule to the Government of.India Act, 1935. as set out in: 
the Schedule to the India (Provisional Constitution) Order. 
1947, the table with the heading “Table of Seats, Provincial. 
Legislative Assembly” shall be amended as follows :— 


(a) for the entries in columns 2, 3 and 7 against Wert 
Benga), the entries “90, “44” and 21 shall res- 
pectively be snbstituted ; 


(b) for the entries in columns 2. 38. 6 and 7 against 

East Punjab, the entries “81”, “31”, “20” and “23” 
shal! respectively be substituted ; 

(c) for the entries in columns 2, 3 4 and 7 against Assam,- 
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‘ Ww 


the entries "71", “37° “5” and “16” shall respec- 
tively be substituted. 


8. In Article 2 of the India (Provincial Legislatures) 
Order, 1947, in paragraph (1) the following definition shall be 
added :— 


“Bengal constituency’’ means a constituency specified 
in the Fourth Schedule to the Government of India 
(Provincial Legislative Assemblies) Order, 1936, 
as in force at the commencement of this Order. 


4. In Article 4 of the India (Provincial Legislatures) 
Order, 1947.— 


(a) inthe proviso to paragraph (1), after the words 
“Commerce constituency” the words ° or the Presi- 
dency Landholders constituency” shall be inserted ; 


(b) For paragraph (2), the following paragraph shall be 
substituted— 


(2) The sitting members of the Bengal Legislative 
Assembly representing the Bengal constitue- 
ncies specified in the first column of the follo- 
wsng Table shall as from the appointed day 
be deemed to have been elected by the Weat 
Bengal constituency specified in the corres- 
ponding entry in the second column of the 














Table : 
TABLE 
Hongal Constituency | West Bengal Constituency 
(i) General Urban (i) Gougial oe 
Presidency Division Manicipal , Northern District Municipal 
" (és) Huhammadan Rural | (s} Muhammadan Rural 
Nadia West | Navadwip 
Dinajpur Central West | West Dinajpur 
Malda North | Malda 
(aii) University | Git) University 
_Caleutta University ete University 


a at oe ae ema 


(c) sub-paragraphs (a) and 4 (b) of saa eeattin (@) shall 
be re-lettered as sub-paragraphs (d) and (e) respe- 
pectively, and before the sub-paragraphs as so re- 
lettered, the following sub-paragraphs shall be 
inserted ;— 


(a) the Navadwip general rural constituency, 
(b) the West Dinajpur-cum-Malda general 
rural constitnency, 
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_ | (c) the Presidency Landholders constituency,” 

(d) in paragraph (4), for the woeds first day” the 
words “fifteenth day” shall be substituted. 


‘bo In Article 5 of the India (Provinicial Legislatures) 
Order, 1947,— 


(a) in the table in paragraph (2),— 


(i) the words “cum Amritsar District” shall be 
Omitted: and 


(ii) the followiug entry shall be added :— 
“Sikh sie constituency 
r 


Sikh rural constituency 
of Kasu 


Of Patti’; — 
(b) in paragraph (4), for the words “first day” the 
words “fifteenth day” shall be substituted. 


6 After Article 7 of the India (Provincial Legislatures) 
“Order, 1947, the following Articles shall be added :— 


“8. Where in respect of any person who, under the 
Provisions of Article 4 or Article 5 of this Order, 
ig deemed to have been elected to the Lagislative 


Assembly of West Bengal or of East Punjab, as 
the cuse may be, any enquiry into an election peti- 
tion was immediately before the appointed day 
pending under the provisions of the Government of 
of India (Provincia] Elections) (Corrupt Practices 
and Election Petitions) Order, 1936,— 


(a) the enquiry shall be centinued before such commis: - 
loners as may be appointed in this behalf by the 
Governor of West Bengal or of East Punjab, as the 


Case may be, in accordance with the provisions of 
Part IIT of the said Order ; 


Provided that the commissioners may direct that any 
evidence already recorded shall remain on record, 
and in that case it shall not be necessary to re- 


examine those witnesses who have already been ~ 
examined and discharged : 


(b) if upon the completion of the enquiry and the sub- 
mission by the commissioners of their resport, 
orders are issued by the Governor declaring the 
election of the person to be void, such person shall 
cease to be a member of the Legislative Assembly 
. West Bengal or of East Punjab, as the case may 

@. 


‘9. (1) No person shall be a member both of a Provincial 
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Legislature in India and of a Legislature, whether 
Central or Provincial, in Pakistan. 

(2) Ifa person who is a member of a Provincial Legis- 
“Jature in India has been, or hereafter /is, chosen 
as a member of a Legislature in Pakistan, then, at 
the expiration of one month from the appointed day 
‘or the date on which he is so chosen, whichever is 
later, his seat in the Provincial Legislature in India 
shall become vacant unless he has proviusly resi- 
gned his seat in the Legislature in Pakistan.” 


7. In the list of adaptations pertaining to the Government 
of India (Provincial Legislative Assemblies) Ordar 1936, as set 
out in the Schedule to the India (Provincial Legislatures) Order 
1947, — | 

(1) the adapatations of sub-paragraph (1) of paragraph 
15 of Part IV of the Order shall be amended by substituting 
for the words ‘Jalpaiguri and Darjeeling districts” the words. 
“that portion of the former Rajshahi division which is within 
the Province of West Bengal” ; 


(2) the Fourth Schedule specifying the West Bengal 
constituencies shall be amended as follows :-— 


(a) in the table in Part I,— 
(i) after the entry relating to the 24 Parganas 
Municipal] constituency, insert the following 
entry :— 


“Northern Districts The Municipalities of the Navadwip 1 
Municipal Murshidabad, Malda, West Dinajpur 
and Jalpaiguri districts. 


(ii) after the entry relating to the 24 Pargunas North- 


West constituency insert the following entries :— 


“Navadwip e » The Navadwip district excluding municipal 1 
areas. 


Murshidabad . » The Marshidabad district excluding muni- 2 1 
cipal areas. 


West Dinajpur-eun:- Malda. The West Dinajpur and Malda pisines g 1” 
excluding mnnicipal areas. 


(iii) omit the entry relating to the Khulna constituency; 
(b) in the table in Part II.— 


(i) .after the entry relating to the 24-Parganas North- 
East constituency insert the following entries :— 
“Navadwip . The Navadwip distriet . we: Og 


Berhampore . The Sadar Sub-Division of the Marshidabad 1 
. district. — 
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Marshidabad (South- The Lalbagh and Kandi sub-divisions of 1 
Weat)- | the Murshidabad district. 1 
Jangipur f. . . The Jangipur sub-division of the Marshida- 1 
bad district, 
Weet Dinajpur . . The West Dinajpur district A ; 1 
Malda , . . The Malda district. ° ‘ 1” 


(ii) omit the entries relating to the Khulna, Satkibra 
and Bagerhat constituencies ; 


(c) in the table in Part IV, omit “(excluding the 
Chittagong Hill Tracts)”; 


(d) in the table in Part VI, for “Khulna and 24-Par- 
ganas’ substitute “24-Parganas and Murshidabad”’: 


(e) inthe table in part VIII, omit Chittagong Hill 
Tracts and’; 


(3) the Sixth Schedule specifying the East Punjab consti- 
“tuencies shall be amended as follows :— 


(a) in the table in Part I,— 


(i) in the entry relating tothe Eastern Towns consti- 
tuency, for “and Tarn Taran” substitute “Tarn 
Taran, Patti, Batala, Gurdaspnr, Pathankot and 
Dalhousie’; for ‘and Ferozepore” substitute 
“Ferozepore, Balunand Bakloh "and after, “Civil 
Lines of Hoshiarpur” insert “and Gurdaspur’; 


(ii) after the entry relating to the Amritsar constitue- 
ncy, insert the following entry :— 


“Gurdaspur. The Gurdaspur district : ; ; 1 wins 
(b) intho table in Part II,— 


(i) in the entry relating to the Eastern Towns consti- 
tuency, for ‘and Tarn Taran” substitute “Tarn 
Taran, Patti, Batala, Gurdaspur, Pathankot and 
Dalhousie’; for ‘and Ferozepore ‘substitute 
“Perozepore, Balun and Bakloh’’; and after “Civil 
Lines of Hoshiarpur” insert “and Gurdaspur”’ ; 


(ii) after the entry relating to the Ajnala constituency, 
insert the following entries :— 


“Gurdaspur East. The Gurdaspur and Pathankot tahsils of 1 
the Gurdaspur district. 


‘Batala The Batala tahsil of the Gurdaspur district 1”; 
(c) in the table in Part III,— = | 
(i) in the entry relating to the Eastern Towns consti 


+ = tyency for “and Tarn Taran’ substitute “Tarn 
Taran, Patti, Batala, Gurdaspur, Pathankot and 
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Dalhousie” ; for “and Ferozepore”’ substitute 
‘Ferozepore, Ba)un and Bakloh” ; and after Civil 
Lines of Hoshiarpur” insert “and Gurdaspur” ; 


(ii) after the entry relating to the Amrisar South con- 
stituency, insert the following entries :— 


“Patti The Patti Sub tahsil of the Amritsar district 1 

Gurdaspur North The Gurdaspur and Pathankot tahsils of 1 
the Gurdaspur district. 

The Batala tahsil of the Gurdaspur district 1” 


(d) in the table in Part VI, omit ‘cum Amritsar 
District’ and ‘and Amritsar district’’. 

(e) in the table in Part VII, after the word “Jullundur” 
insert the word ’,Gurdaspur’, : 


(4) the Ninth Schedule spccifving the Aassin constitue- 
ncies shall be amended as follows :— 
(a) in the table in Part I. after the entry relating to the 
North Lakhimpur constituency insert the follow- 
ing entry ‘— 
“Karimganj (East) Karimganj, Patharkandi, Badarpur and 2 1” 
Ratabari thauas. 
(b) in the table in Part II after the entry relating to 
the Lakhimpur constituency insert the following 
entry :— ° 
“Karimganj (South) Karimganj, Pathavkandi, Badarpur and 1” 
Ratabari thanas. 
8. The amendments made by the preceding provisions of 
this Order in the [India (Provisional Constitution) Order, 1947, 
and the India (Provincial Legislatures) Order, 1947, shall be 
deemed to have been made on the fifteenth day of August 1947, 
and shall have effect accordingly. 


The Bengal State Prisoners Regulation (Adaptation) 
Order, 1947. 


August 26, 1947. 


In the exercise of the powers conferred by section 9 of 
the Indian Independence Act. 1947. and of all other powers 
enabling him in that behalf, the Governor-General is pleased to 
make the following Order:— 

1. (1) This Order may be cited as the Bengal State 
Prisoners Regulation (Adaptation) Order, 1947. _ 

(2) Itshall be deemed to have effect from the fifteenth 
day of August, 1947 (hereinafter referred to as “the appointed 
day”) 7 | sa 
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2. As from the appointed day, the Bengal State Prisoners 
Regulation, 1818, shall, until repealed or altered or amended 
by a competent legislature, in its application to the Dominion 
of India and any part or parts thereof, be subject to the follow- 
ing adaptations:— 

In section [, for tho words from “reasons of State’ to 
“internal commotion”, the words “reasons of State’ 
connected with defence, external affairs or relations. 
with Acceding States or with the maintenance of 
pnblic order” shall be substituted. 


In the third paragraph of section 2 and in sub-section 
(1) of section 7 A. for the words “the discharge of 
the functions of the Crown in its relations with 
Indian States” the words “relations with Acceding 
States” shall be substituted. 


Sub-section (4) of section 7 A shall be omitted. 


In section 12, for the words “and the discharge of the 
functions of the Crown in its relation with Indian 
States” the words “or relations with Acceding 
States”? shall be substituted, and for the words 
‘Bombay and Sind” the words “and Bombay’”’ shall. 
be substituted. 


In the Appendix,—- 


for the words “the discharge of the functions of the 
Crown in its relations with Indian States’? wherever 
they occur, the words “relations with Acceding 
States’’ sha}l be substituted, 


The words and brackets “(Governor-General in Coun- 
cil)’’ wherever they occur, shall be omitted, and 


the words and brackets “(omit the inappropriate 
words)’ where they occur for the first time, shall 
be omitted. 


3. The provisions of this Ordershall have eftect notwith- 
standing anything to the contrary contained in the India (Adap- 
tation of Existing Indian Laws) Order, 1947. 


The Indian Independence (Miscellaneous Transi- 
tional Provisions) (No. 2) Order, 1947. 


In exercise of the powers conferred by section 9 of the 
Indian Independence Act, 1947, and of all other powers enabling 
him in that behalf, the Governor-General 3 is pleased to make the- 
following order:— ) 


1. (1) Order may be cited as the Indian Indepen- 
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a ‘= | . 
dence (Miscellaneous Transitional Provisions) (No. 2) Order, 
{947. 


(2) It shall be deemed to have effect from the filteenth, 
day of August, 1947. 


2. In this order,— 
‘India’ means the Dominion of India. 
Pakistan’ means the Dominion of Pakistan. 


‘Transitional period’ means the period beginning on the 


15th August, 1947, and ending on the 3Ist March 
1948, 


8. Any certificate or licence granted during the transitional 
weried by the Government of a Province of Pakistan in accor- 
dance with the provisions of Chapter II or Chapter III of the 
Inland Steamvessels Act, 1917, as it applies to Pakistan. mav 
be endorsed 


(a) by the Government of a Province of India, or 


(6) with the general or special sanction of thé Govern- 

ment of such Province, by the authority granting it, 

so as to have effect in such Province or any part thereof, and if 
so endorsed shall have effect accordingly. 


4. The provisions of this Order shall have effect notwith- 
standing anything to the contrary contained in the India 
(Adaptation of Existing Indian Laws) Order, 1947. 


APPENDIX I. 
Form Of Instrument Of Accession. 
Instrument of Accession of.........+ . 


Whereas the Indian Independence Act, 1947, provides 
that as from the fifteenth day of August, 1947, there shall be 
set up an independent Dominion Known as India and that the 
Government of India Act, 1935, shall, with such omissions, 
additions, adaptations and modification as the Governor-General 
may by order specify, be applicable to the Dominion of India: 


AND WHEREAS the Government of India Act, 1935, as so 
adapted by the Governor-General provides that an Indian State 
may accede to the Dominion of India by an Instrument of 
Accession executed by the Ruler thereof:— 


Now THEREFORE 
| oe eete 


Ruler OL iia yoektecawer icheaoeneieceees 


in the exercise ae my ‘sovereignty in ‘and ¢ over my ‘ead State 
Do hereby execute this my Instrument of Accession and 


eeeeSGeesesasesete SSC Hare HSSFeSSSeFCeSFeeSeeeanrteesGgheasrce 
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1. Lhereby declare that I accede to the Dominion of 
India with the intent that the Governor-General of India, the 
Dominion Legislature, the Federal Court and any other Domi- 
nion authority established for the purposes of the Dominion 
shall, by virtue of this my Instrument of Accession, but subject 
always to the terms thereof, and for the purposes only of the 
Dominion, exercise in relation to the State of...+++.....c...ccesecees 
(hereinafter referred to as ‘this State”) such functions as may 
be vested in them by or under the Government of India Act, 
1985, as in force in the Dominion of India on the 15th day of 
August 1947 (which Act as so in force is hereinafter referred to 
as “the Act”). 


2. Thereby assume the obligation of ensuring that due 
effect ig given to the provisions of the Act within this State so 
far ag they are applicable therein by virtue of this my Instru- 
ment of Accession. 


8. I accept the matters spepitieda in the Schedule hereto 
as the matters with respect to which the Dominion Legislature 
may make laws for this State. 


4. I hereby declare that I accede to the Dominion of 
India on the assurance that if an agreement is made between 
the Governor-General and the Ruler of this State whereby any 
functions in relation to the administration in this State of any 
law of the Dominion Legislature shall be exercised by the Ruler 
of this State, then any such agreement shall be deemed to form 
part of this Instrument and shall be construed and have effect 
accordingly. 

5. The terms of this my Instrument of Accession shall 
not be varied by any amendment of the Act or of the Indian 
Independence Act, 1947 unless such amendment is accepted by 
me by an Instrument supplementary to this Instrument. 


6. Nothing in this Instrument shall empower the Domi- 
nion Legislature to make any law for this State authorising the 
compulsory acquisition of land for any purpose, but I herehy 
undertake that should the Dominion for the purposes of a Domi- 
nion law which applies in this State deem it necessary to 
acquire auy land, I will at their request acquire the land at 
their expense or if the land belongs to me transfer it to them on 
such terms as may be agreed, or, in default of agreement, deter- 
mined by an arbitrator to be appointed by the Chief Justice of 
India. 

7. Nothing in this Tostranient shall be deemed to commit 
mein any way to acceptance of any future constitution of 
India or to fetter my discretion to enter into arrangements 
with the Government of India under any such future consti- 
tution- : 
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8. Nothing in this Instrument affects the continuance of 
any sovereignty jn and over this State, or, save as provided by 
-or under this Instrument, the exercise of any powers, authority 
and rights now enjoyed by meas Ruler of this State or the 
vaildity of any law at present in force in this State. 


9. I hereby declafe that I execute this Instrument on 
behalf of this State and that any reference in this Instrument 
to me or to the Ruler of the State is to be construed as includ- 
ing a reference to my heirs and successors. 


Given under my hand thiS............ccomeam...day of August, 
Nineteen hundred and forty seven. 


Cal) CED WED CULO were CID OOS USD VED awe ra ‘ee ON Ce OOD Fae 


I do hereby accept this Instrument of Accession. 


Dated CHIS; coca coveeseumans ‘mevuevwOBy. of August Nineteen 
hundred and forty seven. 


(Governor-General of India) 


SCHEDULE, 


The matters with respect to which the Dominion nee 
ture may make laws for this State. 


oe TOTO: ete eee 


A. Defence 


1. The naval, military and air forces of the Dominion 
and any other armed force raised or maintained by the Domi- 
nion; any armed forces, including forces raised or maintained 
‘by an Acceding State, whigh are attached to, or operating with, 
any of the armed forces of the Dominion. 


2. Naval, military and air force works, administration of 
‘Cantonment areas. 


3. Arms; fire-arms; ammunition, 
4. Explosives. 


B. External A ffairs 


1. External affairs; the implementing of treaties and 
agreements with other countries; extradition, including the 
surrender of criminals and accused persons to parts of His 
Majesty’s dominions outside India. 


2. Admission into, and emigration and expulsion from, 
India, including in relation thereto the regulation of the move- 
ments in India of persons who are not British subjects domi- 
ciled in India or subjects of any acceding State; pilgrimages to 
places beyond India. 

3, Naturalisation. 
<. Communications. 
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1. Posts and telegraphs, including telephones, wireless,. 
broadcasting, and other like forms of communication. 


2. Federal railways; the regulation of all railways other 
than minor railways in respect of safety, maximum and minimum 
rates and fares, station and service terminal charges, interchange: 
of traffic and the responsibility of raéilway administrations as 
carriers of goods and passengers; the regulation of minor rail- 
ways in respect of safety and the responsibility of the admini-. 
strations of such railways as carriers of goods and passengers. 

8. Maritime shipping and navigation, including shipping 
and navigation on tidal waters; Admiralty jurisdiction. 

_ 4. Port quarantine... .. ....... 

5. Major ports, that is to say, the declaration and delimi- 
tation of such ports, and the constitution and powers of Port 
Authorities therein. 

6. Aircraft and air navigation; the provision of aerodro- 
mes; regulation and organisation of air traffic and of aerod- 
romes, 


- 


~. Lighthouses, including lightships, beacons and other 
provisions for the safety of shipping and aircraft. 
€. Carriage of passengers and goods by sea or by air. 


9. Extension of the powers and jurisdiction of members 
of the police force belonging to any unit to railway area out- 
side that unit. 


D. Ancillary. 


1. Elections to the Dominion Legislature, subject to the 
provisions of the Act and of any Order made thereunder. 


2. Offences against laws with respect to any of the 
aforesaid matters. 


8. Inquiries and statistics for the purposes of any of the. 
aforesaid matters. | 


4, Jurisdiction and powers of al] courts with respect to 
any Of the aforesaid matters but, except with the consent of the 
Ruler of the Acceding State, not so as to confer any jurisdiction 
or powers upon any courts other than courts ordinarily exerci- 
sing jurisdiction in or in relation to that State. 

| APPENDIX II. 

Standstill Agreement{Between Dominion and States. 
Agreement Between The State Of............... And The 


Dominion of India. 


Whereas it is to the benefit and advantage of the Domi-- 
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‘mion of India as well.as of the Indian States that existing agree- 
ments and admamistrative arrangements inthe matters of com- 
mon concern, should continue for the time being, between the 
Dominion of India or any part thereof and the Indian States- 


Now therefore it is agreed between the .....-State and 
‘the Dominion of India that:— 


1. (1) Until new agreements in this behalf are made, 
all agreements and administrative arrangements as 
to matters of common concern now existing between 
the Crown and any Indian State shall, in so far as 
may be appropriate, continue as between the Domi- 
nion of India or, as the case may be, the part the- 
reof, and the State. 


(2) In particular, and -awithout derogation from the 
_ generality of sub-cterse (1) of this clause the 
matters referred to above shall include the matters 
specified in the Schedule to this Agreement. 
2. <Any dispute arising out of this Agreement, or out of 
‘the agreements or arrangements hereby continued, shall, 
‘unless any provision is made therein for arbitration by an 
authority other than the Governor-General or Governor, be 
-settled by arbitration according, as far as may be, to the proced- 
ure of the Indian Arbitration Act, 1899. | 
3. Nothing in this Agreement includes the exercise of 
any paramountcy functions. 


Secretary to the Government of India. 
SCHEDULE. 
Air Communications. 
Arms and equipment. 
‘Control of commodities. 


Currency and coinage. 
Customs- 
Indian States Forces. 
External Affairs. 
Extradition. 
Import and Export Control. 
. Irrigation and Electric Power. 
. Motor vehicles. 
. National Highways. 


Sem ot p 5 oe 


ar od 
wom ©& 
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18. Opium. 

14. Posts, Telegraphs and Telephones, 

15. Railways (including police and other arrangements ix 
Railway lands). 

16. Salt. 


17. Central Excises, relief from double income-tax and: 
other arrangements relating to taxation. 


t8. Wireless. 
APPENDIX III. | 
Statement made by the Cabinet Mission to India and 
His Excellency the Viceroy on May 16th, 1946. 


1. On the 15th March last, Just before the despatch of 
the Cabinet Mission to India, Mr. Attlee, the British Prime: 
Minister, used these words :— 


“My colleagues are going to India with the intention of 
using their utmost endeavours to help her to attain her free- 
dom as speedily and fully as possible. What form of Govern- 
ment is to replace the present regime is for India to de- 
cide ; but our desire is to help her to set up forthwith the- 
machinery for making that decision......... 


“T hope that the Indian people may elect to remain. 
within the British Commonwealth. I am certain that she 
will find great advantantages in doing so......... 


“But if she does so elect, it must be by hrr own free: 
will. The British Commonwealth and Empire is not bound 
together by chains of external compulsion. It is a free asso- 
ciation of free people. If, on the other hand, she elects 
for independence, in our view she has a right to do so. It. 
will be for usto help to make the transition as smooth 
and easy as possible.” 


2. Charged in these historic words, we—the Cabinet 
Ministers and the Viceroy—have done our utmost to assist the 
two main political parties to reach agreement upon the funda- 
mental issue of the unity or division of India. After pro- 
longed discussions in New Delhi we succeeded in bringing im 
the Congress and the Muslim League together in conference 
at Simla. There was a full exchange of views and both 
parties were prepared to make considerable concessions in 
order to try to reach a settlement, but it ultimately proved 
impossible to close the remainder of the gap between the 
parties and so no agreement could be concluded. Since no. 
agreement has been reached, we feel that itis our duty to- 
put forward what we consider are the best arrangementas 


a rw yg 
AF 
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possible to ensure speedy setting up of the new soascitation: 
This statement is made with the full approval of His Majesty's 
Government imthe United Kingdom. 


8, We have accordingly decided that immediate ar- 
rangements should be made whereby Indians may decide the 
future constitution of India, and an interim Government may 
be setup at once to carry on the srreapides ate cf British 
India until such time as a new constitution can be brougt into 
being. We have endeavoured to be just to the smaller as 
well as to the larger sections of the people; and to recom- 
mend a solution which will lead to a practicable way of 
governing the India of the future, and will give a sound 
basis for defence and a good opportunity for progress inh 
the social, political and economic field. 


4. It is not intended in this’ statement to review 
the voluminous evidence which has been submitted to the 
Mission ; but it is right that we should state that it has shown 
an almost universal desire, outside the supporters of the Muslim 
‘League, for the unity of India. 

5. This consideration did not, however, deter us from 
examining closely and impartially the possibility of a parti- 
tion of. India; since we were greatly impressed by the very 
genuine and acute anxiety ef the Muslims lest they should 
find themselves subject to a perpetual Hindu-majority rule. 
This feeling has become so strong and widespread amongst 
the Muslims that it cannot be allayed by mere paper safe- 
guards. If there is to be internal peace in India it must be 

: secured by measures which will assure to the Muslims a control 
in all matters vital to their culture, religion, and economic or 
other interests. 


6. We therefore examined in the first instance the 
question of a separate and fully independent sovereign state of 
Pakistan as claimed by the Muslim League. Sucha Pakistan 
would comprise two areas : one in the North-West consisting 
of the provinces of the Punjab. Sind, North-West Frontier, 
and British Baluchistan; the other in the North-East consist- 
jing of the provinces of Bengal and Assam. The League were 
prepared to consider adjustment of boundaries ata later stage, 
but insisted that the principle of Pakistan should first be ack- 
nowledged. The argument for a separate state of Pakistan 
was based first, upon the right of the Muslim majority to 
decide their method of government according to their wishes, 
and , secondly, upon the necessity to include substantial areas _ 
in which Muslims are in a minority, in order to make Pakistan | 
administratively'and economically workable. - 


The size of the non-Muslim minorities in a “Pakistan 
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comprising the whole of the six provinces enumerated above 
would be very considerable as the followihg figures* show :— 


North-Western Area— | a 
Muslims Non-Muslim 


Punjab. -. 16,217,242 ~ 12,201,577 
North-West Frontier Province 2,781.797 249,270 
Sind . : : 3,208,325 1,326,683 
Britsh Baluchistan : : 438,930 62,701 


22,658,294 18,840,281 

| 62°07 per cent. 37°62 per cent. 
North-Eastern Area— st 

Bengal ; : : . 83,005,484 27,301,091 

Assam P : ; ; 3,442,479 6,762.254 








eae 


36,447,918 34,063,345 
51°69 per cent. 48°31 per cent. 
The Muslim minorities in the remainder of British India 


number some 30 million dispersed amongst a total population 
of 188 million. 


These figures show that the setting up of a separate 
sovereign state of Pakistan on the lines claimed by the Mus- 
lim League would not solve the communal minority problem ; 
nor can we see any justification for including within a sove- 
reign Pakistan those districts of the Punjab and of Bengal 
and Assam in which the population is predominantly non- 
Muslim. Every argument that can be used in favour of 
Pakistan can equally, in our view, be used in favour of the 
exclusion of the non-Muslim areas from Pakistan. This point 
would particularly affect the position of the Sikhs. 


7. We, therefore, considered whether a smaller sove- 
reign Pakistan confined to the Muslim majority areas alone 
might be a possible basis of compromise. Such a Pakistan is 
regardsd by the Muslim League as gnite impracticable be- 
cause it would entail the exclusion from Pakistan of (b) the 
whole ofthe Ambala and Jullundur divisions in the Punjab ; 
(c) the whole of Assam except the district of Sylhet ; and (c) 
a large part of Western Bengal. including Calcutta, in which 
city the percentage of the Muslin population is 236 per cent. 
We ourselves are also convinced that any solution which 
involves a radical partion of the Punjab and Bengal, as this 
would do, would be contrary to the wishes and interests of a | 





very large proportion of the inhabitants of these provinces. 


t All population figures ia this etatement are froni the mest recent census 
taken in 1941. | 
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‘Bengal and the Punjab each has its. own common language 
‘and a long history and tradition. Moreover, any division of 
‘the Punja® would of necessity divide the Sikhs, leaving 
on both sides of the boundary. We have therefore been 
forced to the conclusion that neither a larger nor a smaller 
‘sovereign state of Pakistan woulh previde an _ acceptable 
‘solution for the communal problem. | 


8. Apart from the great force of the foregoing argu- 
ments there are weighty administrative, economic and mili- 
‘tary considerations. The whole of the transportation and 
postul and telegraph systems of India have been established 
on the basis of a united India. To disintegrate them would 
gravely injure both parts of India. The case for a united 
defence is even stronger. The Indian Armed Forces have 
‘been built up as a whole for the defence ot India as a whole, 
and to break them in two would inflict adeadly blow on 
‘the long traditions and high degree of efficiency of the 
Indian Army and would entail the gravest dangers. The 
Indian Navy and Indian Air Force wonld become much less 
effective. The two sections of the suggested Pakistan con- 
‘tain the two most vulnerable frontiers in India and for a 
‘successful defence in depth the area of Pakistan would be 
insufficient. — 


9. A further consideration of importance is the greater 
difficulty which the Indian States would find in associating 
‘themselves with a divided British India, 


10. Finally, there is the geographical fact that the 
two halves of the proposed Pakistan state are separated by 
‘some seven hundred miles and the communications betwenn 
them both in war and peace would be dependent on the 
goodwill of Hindustan. 


11. We are therefore unable to advise the British 
‘Government that the power which at present resides in Bitish 
hands should be handed over to two entirely separate sove- 
reign states. 


12. This decision does not, however, blind us to the 
very real Muslim apprehensions that their culture and poi- 
‘tical and social life might become submerged in a purely uni- 
tary India, in which the Hindus with their greately superior 
numbers must be a dominating element. To meet this the 
‘Congress have put forward a scheme under which provinces 
would have full autonomy subject only to a minimum of 
central subjects, such as foreign affairs, defence and com- 
munications. 


Under this scheme provinces, if they wished to take 
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part in economic and administrative planning on a large scale.. 
could cede to the centre optional subjects in adition to the 
compulsory ones mentioned above. 


18. Such a scheme would, in our view, present consi- 
derable constitutional disadvantages and anomalies. It would 
be very difficult to work a central executive and legislature 
in which some ministers, who dealt with compulsory  sub- 
jects, were responsible to the whole of India while other 
ministers, who dealt with optional subjects, would be res-. 
ponsible only to those provinces who had elected to act 
together in respect of such subjects. This difficulty would be 
accentuated in the central legislature, where it would be nece- 
ssary to exclude certain members from speaking and voting when. 
subjects with which their provinces were not concerned were 
under discussion. Apart from the difficulty of working such 
a scheme, we do not consider that it would be fair to deny to 
other provinces, which did not desire to take the optional 
subjects at the centre, the right to form themselves into a 
group for a similar purpose. This would indeed be no more 
than the exercise of their autonomous powers in a parti- 
cular way. 


14, Before putting forward our recommendations we: 
turn to deal with the relationship of the Indian States to 
British India. It is quite clear that with the attainment 
independence by British India, whether inside or ontside the: 
British Commonwealth, the relationship which has hitherto. 
existed between the Rulers of the States and the British 
Crown will no longer be possible. Paramrountcy can neither 
be retained by the British Crown nor transferred to the new 
government. This fact has been fully recognised by those 
whom we interviewed from the States. They have at the: 
same time assured us that the States are ready and willing 
to co-operate in the new development of India. The precise 
form which their co-operation will take must be a matter: 
for negotiation during the building up of the new constitu- 
tienal structure and it by no means follows that it will be 
identical for all the States. We have not thersfore dealt 
with the States in the same detail as the provinces of 
British India in the paragraphs which follow. 


15. We now indicate the nature of a solution: which in 
our view would be just to the essential claims of all parties. 
and would at the same time be most likely to bring about 
a stable and practicable form of constitution for All-India. 


We reccommend that the constitution should take the 
following basic form :— 
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(1) There should be a Union of India, embracing. 
both British India and the States which should 
deal with the following subjects : ferdign affairs, . 
defence, and communications ; and should have 
the powers necessary to raise the finances. re- 
quired for the above subjecte. 


(2) The Union should have an executive and a legis- 
lature constituted from British Indian and. 
States representatives. Any question raising a. 
major communal issue in the legislature should 
require for its decision a majority. of the repre- 
sentatives present and voting of each of the two- 
majorc communities as well as a majority of all 
the members present and voting. 


(3) All subjects other than the Union subjects and: 
residuary powers should vest in the provinces, 


(4) The States will retain all subjects and powers: 
other than those ceded to the Union. 


(5) Provinces should be free to form groups with exe- 
cutive ahd legislatures, and each group could 
determine the provincial subjects to be taken in- 
common. | 


(6) The constitutions of the Union and of the groups. 
should contain a provision whereby any province 
could by a majorityvote of its legislative assembly 
call for a reconsideration of the terms of the cons- 
tution after an initial period of ten years and at 
ten-yearly intervals thereafter. 


16. It is not our-object to lay out the details of a 
constitution on the above. programme but to set in motion: 
machinery whereby a constitution can be settled by Indians. 
for Indians. 


It has been necessary, however, for us to make this. 
recommendation as to the broad basis of the future ccnstitu- 
tion because it became clear to us in the course of our nego- 
tiations that not until that had been done was there any 
hope of getting the two major communities to join in the 
setting up of the constitution-making machinery. 
| 17. We now indicate the constitution-making machinery- 
which we propose should be brought into being: forthwith: 
in order to enable a new constitution to be worked out. 


18. In forming any assembly to decide a new consti- 
tutional structure the first problem is to obtainas broad-based 
and accurate a representation of the whole population as is: 
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possible. The most satisfactory’ method obviously would be 
by election based on adult franchise, but any attempt 
to introduce such a step now would lead to a wholly 
unaccéptable delay in the formulation of the new constitution. 
‘The only practicable course isto utilise the recently elected 
Provincial Legislative Assemblies as electing bodies. There 
are, however, two factors in their composition which make 
this difficult. First, the numerical strengths of Provincial 
Legislative Assemblies do not bear the same proportion to the 
total population in each province. Thus, Assam, with a popu- 
lation of 10 million, has a Legislative Assembly of 108 
members, while Bengal, with a population six times as large, 
has an Assembly of only 250. Secondly, owing to the weight- 
age given to minorities by the Communal Award, the strengths 
o} the several communities in each Provincial Legislative 
Assembly are not in proportion to theit numbers in the pro- 
vince. Thus the number of seats reserved for Moslems in 
the Bengal Legislative Assembly is only 48 per eent. of 
‘the total, although they form 55 per cent. of the provincial 
population. After a most careful consideration of the various 
methods by which these points might be corrected, we have 
come to the conclusion that the fairest and most practic- 
able plan would be— 


(a) to allot to each province a total number of 
seats proportional to its ‘population, roughly 
in the ratio of one to a million, as the nearest 
substitute for representation by adult suffrage, 


(6) to divide this provincial allocation of seats 
between the main communities in each pro- 
vince in proportion to their population. 


(c) to provide ‘that the representatives allocated 
to each community in a province shall be 
elected by members of that commanity in its 
Legislative Assembly. 


We think that for these purposes it is sufficient to re- 
‘cognise only three main communities in India, General, 
Moslem and Sikh, the “General” Community including all 
‘persons who are not Moslems or Sikhs. As smaller minorities 
would upon a population basis have little or no represen- 
tation, since tney would lose the weightage which assures 
‘them seats in Provfncial Legislatures, wa have made the 
arrangements set out in paragraph 20 below to give them 
-& full representation upon all matters of special interest to 
minorities. — 


19. (i) We therefore propose that there shall be elect- 
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ed by each Provincial Legislative Assembly (General, Moslem. 
or Sikh) ele€ting its own representatives by the method of 
proportional representation with single transferable vote :— 
TABLE OF REPRESENTATION 
Section A 
General Muslim Total’ 


Province— : : 
Madras ; , ’ ; , 45 4 49 
Bombay . : ; ; 19 2 21 
United Peoviives : : ; 47 8 55 
Bihar : : : . 31 5 36: 
Central Pecvinees ; ‘ ; 16 1 17 
Orissa . . : ; ; , 9 @) 9 
Total . 167 20 187 
SECTION B 
General Muslim Sikh Total” 
Province— 
Punjab . : 8 16 4 28 
North-West Frontier Province 0 3 O 3 
Sind ‘ F ; 1 3 0 4 
Total 9 29 4 35 
SECTION C 
General Muslim Total 
Province— . 
Bengal .. : : ° e 27 33 60 
Assam we. de ° e e : q 3 10 
Total § 34 36 70 
Total for British India . ; 292 
Maximum for Indian States. 93 


Total . : 885 


Note.—In order to represent the Chief Commissioners’ Pro-- 
vinces there will be added to Section A the member: 
representing Delhi in the Central Legislative Assembly, . 
the member representing Ajmer-Merwara in the Central 
Legislative Assembly and a representative to be elected. 
by the Coorg Legislative Council. 
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To Section B will be added a representative of British 
Baluchistan. 


(#4) It isthe intention that the States would be given 
‘in the final Constituent Assembly appropriate representation 
which would not, onthe’ basis of the calculation of popula- 
-tion adopted for British India, exceed 93; but the method 
of selection will have to be determined bp consultation. 
‘The States wouid in the preliminary stage be represented 
‘by a negotiating committee. 


(iii) Representatives thus chosen shall meet at New 
Delhi as soon as possible. 


(iv) Apreliminary meeting will be held at which the 
general order of business will be decided, a chuirman and 
-other officers elected and an Advisory Committee (see para- 
graph 20 below) on rights of citizens, minorities and excluded 
‘areas set up. Thereafter the provincia] representatives will 
divide up into three sections shown under A, B and Cin the 
Table of Representation in sub-paragraph (2) of this para- 
graph. 

(v) These sections shall proceed to settle provincial 
-constitutions for the provinces included in each section and 
-shall also decide whether any group constitution shall be 
set up for those provinces and if so with what provincial 
subjects the group should deal. Provinces should have power 
‘to opt out of groups in accordance with the provisions of 
-gub-clause (2224) below. 


(vi) The representatives of the sections and the Indian 
‘States shall reassemble for the purpose of settling the Union 
. constitution. 


(vit) In the Union Constituent Assembly resolutions vary- 

' ing the provisions of paragraph 15 above or raising any 
major communal issue shall require.a majority of the represen- 
tatives present and voting of each of the two majo communities. 
‘The Chairman of the Assembly shall decide which, if any, 
resolutions raise major communal issues and shall, if so 
requested by. a majority of the rspresentatives of either of the 
major communities, consult the Federal Court before giving 
‘the decision. 


(vizz) As soon as the new constitutional arrangements 
thave come into operation it shall be open to any province 
to elect to come out of any group in which it has been placed. 
‘Such a decision shall be taken by the legislature of the pro- 
vince after the first general election andar the new con- 
:stitution. 


20. The Advisory Committee on ‘dip: rights of citizens, 
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wninorities and tribal and excluded areas will contain due 
representation af the interests affected and their function will 
be to report to the Union Constituent Assembly upon the 
Jist of fundamental rights, clauses for protecting minorities, and 
a scheme for the administration of tribal and exoluded areas, 
and to advise whether these rights should be incorporated 
in the provincial, the gronp or the Union oonstitutions. 


91. His Excellency the Viceroy will forthwith request 
the provincial legislatures to proceed with the election of 
their representatives and the States to set up a negotiating 
Committee. & 


It is hoped that the process of constitution-making can 
proceed asrapidly as the complexities of the task permit so that 
the interim period may be as short as possible. 


22. It will be necessary to negotiate a treaty between 
the Union Constituent Assembly and the United Kingdom to 
provide for certain matters arising out of the transfer of 
power. 


23. While the constitution-making proceeds the ad- 
ministration of India has to be carried on. We attach the 
greatest importance therefore to the setting up at once of an 
interim Government having the support of the majos political 
parties. It isessential during the interim period that there should 
be the maximum of co-operation in carrying through the 
difficult tasks that face the Government of India. Besides 
the heavy tasks oi day-to-day administration, there is the 
gtave danger of famine to bo countered, there are decisions 
to be taken in many matters of post-war development which 
will have a far-reaching effect on India’s future and there are 
important international conferences in which India has to be 
represented. For all these purposos a govrrnment having 
popular support is necessary. The Viceroy has already start- 
ed discussions to this end and hopes soon to form an interim 
‘Government in which all the portfolios, including that of War 
Member. will bo held by Indian leaders having the full confi- 
dence of the people. The British Govesnment, recognising 
the significance of the changes, will give the fullest measure 
of co-operation to the Government so formed in the accomp- 
lishment of its tasks of administration and in bringing about 
as rapid and smooth a transition as possiblo. 


24. To the leaders and people of India, who now have the 
opportunity of complete independence, we would finally say 
this. We and our Government and countrymen hoped that it 
would be possible for the Indian people themselves to agree 
‘upon the method of framing the new Constitution under which 
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they will live. Despite the labours which we have shared with, 
the Indian parties and the exercise of much patience and good 

will by all, this has not been possible. We, therefore, now lay 

before you proposals which, after listening to all sides and after 
much earnest thought. we trust will enable you to attain your 

independence in the shortest time and with the least danger of 

internal disturbance and conflict. These proposals may not. of 
course, completely satisfy all parties, but you will recognise 

with us that, at this supreme moment in Indian history, states- 

manship demands mutual accommodation and we ask you to 

consider the alternative to the acc@tance of these proposals. 
After all the efforts which we andthe Indian parties have 

made together for agreement, we must state that, in our view,. 
there is small hope of a peaceful settlement by the agreement 

of the Indian parties alone, The alternative would, therefore be a 

grave danger of violence, chaos and even civil war. The gra- 

vity and duration of such a disturbance cannot be foreseen, but 
it is certain that it would be a terrible disaster for many millions 
of men, women and children. This is a possibility which must 
be regarded with equal abhorrence by the Indian people, our 

own countrymen and the world as a whole. We therefore lay 

these proposals before you in the profound hope that they will 

be accepted and operated by youin the spirit of accommodation 

and goodwill in which they are offered. We appeal to all who 

have the future good of India at heart to extend their vision 

beyond their own community or interest to the interests of the 
whole 400 millions of Indian people. 

We hope that the new independent India may choose to 
be a member of the British Commonwealth. We hope, in any 
event, that you will remain in close and friendly association 
with our people. But these are matters for vour own free choice. 
Whatever that choice may be, we look forward with you to 
vour ever-increasing prosperity among the greatest nations of 
the world and to a future even more glorious than your past. 


